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FOREWORD

The research for the preparation of this handbook was commenced in 1976,
while the author was a Deputy Attorney General and engaged in a study of the
State’s riparian land management system. The initial draft of the handbook which

was circulated for comment in 1976 has been updated to reflect subsequent devel-
opments. In addition, a number of modifications have been incorporated in the
text of this Second Edition to reflect recent events.

The author wishes to acknowledge the assistance provided to him by the
members of the Department of Law and Public Safety, the Department of Environ-
mental Protection, and the Natural Resource Council. In particular, the author is
indebted to Morton Goldfein, Esquire, a former Deputy Attorney General, Joel L.
Schlesinger, a member of the Natural Resource Council, and Juliet Hirsch, a former
member of the staff of the County and Municipal Government Study Commission,
for their assistance and encouragement in completing this handbook.

Any opinions set forth in the publication are solely those of the author and
do not necessarily represent the position of any official agency.

Lewis Goldshore, Esquire
Counsel

County & Municipal Government
Study Commission

November, 1979
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INTRODUCTION

Riparian rights have a long and somewhat checkered history in New Jersey. |t
is a subject that for too long has been difficult for most people to understand be-
cause of developing and shifting administrative policy, technical jargon and unnec-
essarily complicated statutes. The result is that riparian land management is under-
stood by very few of those that it most directly affects. In fact, there is an absence
of general agreement concerning the meaning of essential terms. For the purpose of
this handbook, the term riparian rights will be used, as it is commonly in this con-
text, to describe the rights of landowners abutting on tide-flowed lands, rather
than those of landowners situated adjacent to any watercourse.

Initially, it is important to appreciate the complexity of the issues addressed
by those governmental officials required to make decisions concerning riparian
applications. It should be noted that the focus of this handbook is directed to the
process of conveying property interests in tide-flowed lands; however, related but
distinguishable rules and considerations apply to the subsequent development of
such property. Every action that involves the disposition and development of land
in the public domain by its nature mandates a thoughtful weighing of costs and
benefits. Decisions involving riparian land are especially difficult because of the
unique nature of the land and the obligations imposed by the public trust doctrine
and the trust for the support of free public schools. It is thus apparent that no
handbook can definitively resolve all of the issues that may arise in this area.
Mathematical formulae would have limited utility for riparian land decisions where
sound discretion and critical analysis of all the pertinent data are required. Recog-
nizing these limitations, it is the intent of this publication to attempt to explain
and clarify the current status of the riparian land system to those who regularly
come in contact with it. This includes the staff of the Department of Environmen-
tal Protection (DEP), members of the Natural Resource Council, local governmen-
tal officials and members of the general public. Municipal and county governments
have a special interest in the riparian lands because of their potential value for ec-
onomic and recreational development.

For organization purposes, the handbook has been divided into nine sections.
Section 1, Glossary of Terms, provides definitions for important terms. Section 2,
The Fund for the Support of Free Public Schools, clarifies the relationship be-
tween the School Fund and the riparian land management system. The nature and
effect of the Public Trust Doctrine is explored in Section 3. The Ecological Con-
siderations inherent in riparian land decisions are discussed in Section 4. Section 5,
Riparian Statutes, traces the development of legislative attempts concerning riparian
lands and describes the principal sections of existing law. Riparian Cases, Section 6,
summarizes and discusses important judicial rulings. The Title Studies and Surveys
are explored in Section 7; Appraisals are the subject of Section 8; and Section 9
concerns Procedures. Copies of the Riparian Statutes, relevant administrative rules,
application forms for riparian grant/lease, permit and license, as well as other ma-
terials are provided in the Appendix.



SECTION 1. GLOSSARY OF TERMS

Several words and terms commonly used in the discussion of riparian rights are not
normally encountered in general usage. Many are real estate or legal, especially
water law, terms. A number of the frequently used terms are defined in this section.
The definitions were derived from a number of sources including: Black’s Law Dic-

tionary, Corpus Juris Secundum, Webster’s International Dictionary, and New Jer-
sey case law.

Accretion

The process of gradual and imperceptible addition of solid material, called alluvion,
thus extending the shore line out by deposits made by contiguous water.

Alluvion

That increase of earth on a shore or bank of a stream or sea, by the force of the

water, as by a current or by waves, which is so gradual that it is impossible to de-
termine how much is added at each moment of time.

Appraisal
An estimate and opinion of value. It usually consists of a written statement of (a)
the market value or value for loan purposes, or value as defined by the appraiser,

of (b) an adequately described parcel of property as of (c) a specified date. It is a
conclusion which results from the analysis of facts.

Avulsion

A sudden and perceptible loss or addition to land by the action of water or other-
wise.

Base Map

A map having sufficient points of reference, such as state, county, or township
lines and other selected physical features, to allow the plotting of other data.
Brook

Synonym of “’creek”’, a small stream less than a river.
Bulkhead

A retaining wall created along the water behind which solid fill is placed, thus ex-
tending the upland out to the bulkhead line.

Bulkhead Line

A line along navigable water beyond, that is, offshore of, which no solid fill is per-
mitted.

CAFRA
The Coastal Area Facility Review Act, N.J.S.A. 13:19-1 et seq., provides for State

planning and regulation of siting of major facilities in the statutorily defined coast-
al area.




Consideration

The inducement to a contract. The cause, motive, price, or impelling influence
which induces a contracting party to enter into a contract. The reason or material
cause of a contract. In real estate practice, usually the actual price at which prop-
erty is transferred.

Current

The part of any body of water that has a more or less steady flow in a definite di-
rection,

Datum

A reference point, line or plane used as a basis of measurements.

Datum Plane

A surface used as a reference from which heights or depths are reckoned.
Department of Environmental Protection

The Department of Environmental Protection, or DEP, was established by N.J.S.A.
13:1D-1 et seq., and directed to formulate comprehensive policies for the conser-
vation of the State’s natural resources, the promotion of environmental protection
and the prevention of pollution. It succeeded to the lands and resource management
functions that had been formerly assigned to the Department of Conservation and
Economic Development, and the pollution control functions of the Department of
Health.

Erosion

The wearing away of the land surface by running water, wind, or other geological
agents.

Estuary

That part of the mouth or lower course of a river flowing into the sea which is sub-
ject to tide; especially an enlargement of a river channel towards its mouth in which
the movement of the tide is very prominent.

Fair Market Value

Price which, in all probability, would voluntarily be agreed upon in fair negotiations
between an owner willing, but not forced, to sell and a buyer willing, but not forced,
to buy. It is the price which is generally said to determine the fair amount of com-
pensation to be paid to the owner.

Fee Simple: Fee Simple Absolute

An absolute fee, interest in land, the owner of which is entitled to the entire prop-
erty, with unconditional power of disposition.

Front Foot
A land measure being one foot in width along the frontage of a property.



Grant

An instrument which conveys some estate or interest in the lands which it em-

braces. A riparian grant conveys an estate, usually a fee simple, in State owned
riparian lands.

Hackensack Meadowlands Development Commission

A seven member agency established by statute, N.J.S.A. 13:17-1 et seq., with

broad land use and development authority concerning the 21,000 acre Hackensack
Meadowlands District.

Laches

Inexcusable delay in asserting a right. The New Jersey case law indicates that the

doctrines of laches and estoppel do not apply against the State in the same way as
they do with regard to private parties.

Land Reclamation

Making land capable of more intensive use by changing its character, environment,
or both, through operations such as drainage, provision of water, or otherwise.
Leaching

Removal of material from soil by taking it into solution. This condition is especial-

ly prevalent at landfill sites where pollutants may leach into the ground and surface
waters.

Lease

An agreement which gives rise to a relationship of landlord and tenant. A lease is

spoken of as a hiring of land, or a sale of the possession, occupation and profits of
land for a term.

License
Permission or authority to perform a particular act or series of acts on lands of an-

other without possessing any estate or interest therein; the privilege to occupy
under the owner.

Littoral
Pertaining to the shore, particularly of the seas and oceans.
Littoral Drift

The movement of water along the shoreline which results in the transport of grains
of sand. The direction and force of littoral drift is a product of currents and winds.

Marketable Title

A title not subject to such reasonable doubt as would create a just apprehension of
invalidity in the mind of a reasonable, prudent, and intelligent person. Title that a
person of reasonable prudence and intelligence, guided by competent legal advice,
would be willing to take and pay fair value for.




Mean High Water Line or Mark

The line formed by the intersection of the tidal plane of mean high tide with the
shore. The mean, sometimes called ordinary, high tide is defined as the median be-
tween the spring and the neap tides. The average to be used should be, if possible,
the average of all the high tides over a period of 18.6 years. In New Jersey the State

owns all lands, now or formerly, below the mean high water line which have not
been alienated.

The following diagram depicts the mean high water line.

MEAN HIGH WATER LINE

MEAN LOW WATER LINE

Metes and Bounds

A method of describing the boundaries of land by directions and distances from a
known point of reference.

Ninety Day Law

In general, this statute, N.J.S.A. 13:1D-29 et seq., requires that the DEP approve or
disapprove applications for five specified types of construction permits within 90
days of the receipt of a completed application. The permits include plans for the
development of waterfront upon tidal waterways pursuant to N.J.S.A. 12:5-3, a
permit for a regulated activity pursuant to the Wet/ands Act, and a permit issued




pursuant to the Coastal Area Facility Review Act. A flow chart depicting the wet-
lands and waterfront (riparian) development permit application process is provided
in the Appendix, A-114.

Permit

A writing, issued by a person in authority, empowering the holder thereof to do
some act not forbidden by law, but not allowed without such authorization.
Phragmites Communis (Reed Grass)

This ubiquitous plant is found in coastal areas, almost exclusively above the eleva-
tion of high tide. It grows to a height of 6 - 10 feet, and is often found in filled
areas.

Pierhead Line

A line beyond which no structure may extend into tidal waters.
Pre-Emptive Right or Right of Pre-Emption
Aright in a riparian owner to a preference in the acquisition of lands under tide-

waters adjoining his upland, in the event that the State decides to convey them at
all. The pre-emptive right is afforded limited recognition in the New Jersey statutes.

Purpresture

An inclosure by a private party of a part of some property which belongs to and
ought to be open and free to the enjoyment of the public at large.

Quitclaim Deed

A deed of conveyance operating by way of release; that is, intended to pass any

title, interest or claim which the grantor may have in the premises, but not profes-
sing that such title is valid, and not containing any warrant or covenant for title.

Reliction

The gradual withdrawal of the water from the land by the lowering of its surface
level from any cause. Used interchangeably with the term dereliction.

Return

The line between the mean high water line and the seaward extension of a permit-
ted structure, such as a bulkhead.

Rip Rap

A foundation of stones or racks loosely placed together without order in deep water
to prevent scour on the sides of bulkheads and similar construction.

Ripa

Land bordering on the mean high water line; upland, if it extends to and has con-
tact with tidewater.

Riparian Grant

Thed-m of the lands below the mean high water line; initiating at the mainland
and limited in outward extent by exterior lines.




Riparian Proprietor

An owner of land, bounded generally upon a stream of water. Used frequently to
indicate the owner of the land adjoining the shore of tide waters above the ordin-
ary flow of the tide.

Riparian Rights

The rights of the owners of lands on the banks of watercourses, relating to the
water, its use, and ownership of soil under the stream. For the purposes of this
handbook, the term is used to describe only those rights of landowners abutting on
tide-flowed lands.

River

A natural stream of water, of greater volume than a creek or riverlet, flowing in a
more or less permanent bed or channel, between defined banks or walls, with a cur-
rent which may either be continuous in one direction or affected by the ebb and
flow of the tide.

Royalty
In real estate usage, it is the money paid to an owner of realty for the right of de-

pleting the property of its natural resource, such as oil, gas, minerals, stone, build-
ers’ sand and gravel, and timber.

School Fund

Fund for the support of free public schools. See Section 2.

Soil Map

A map designed to portray the distribution and location of soil types, phases, and
complexes as well as other selected cultural and physical features.

Spartina Alteriflora; Saltmarsh Cord Grass

A common saltmarsh grass, rich in nutrients, whose roots are washed by the tides
twice daily. It grows to a maximum height of four (4) feet.

Spartina Patens; Salt Hay; Cord Grass

A common saltmarsh grass found on slightly higher ground than spartina alterni-
flora. It grows to a maximum height of one foot and is washed by higher than aver-
age tides.

State Owned Riparian Lands

Those lands now or formerly flowed by the mean high water line and owned by the
State of New Jersey.

Stream

A watercourse having a source and terminus, banks and channel through which
waters flow at least periodically. It usually empties into lakes, other streams or the
ocean, but it does not lose its character as a watercourse even though it may break
up and disappear.



Submerged Lands

Those lands situated below the mean low water line. Sometimes used to describe
all of the lands covered by the mean high water line.

Survey

The process of scientifically ascertaining the quantity and/or location of a piece of
land; it may include physical features affecting it, such as grades, contours, and
structures. A statement of the courses, distances and quantity of land.

Tide

The periodic rise and fall of the surface waters of the oceans and of the waters con-

nected with them, caused by the gravitational pull of the moon and sun. In each
lunar day of 24 hours and 51 minutes there are two high tides and two low tides.

Tidelands

Those lands situated between the mean high water line and the mean low water
line.

Usufructuary

One who has the right of enjoying a thing, the property of which is vested in an-
other, and to draw from the same all the property, utility and advantage which it
may produce, provided it be without altering the substance of the thing.

Waterway

A synonym of watercourse. A watercourse is a channel or canal for the conveyance
of water which may be natural or articificial in its formation. The watercourse usu-
ally flows in a particular direction though it need not flow continuously. Since it
flows in a channel, it must have a bed or banks, and must be more than a mere sur-
face drainage over the entire face of the tract of land.

Wetlands

The Wetlands Act of 1970, N.J.S.A. 13:9A-1 et seq., authorizes the DEP to regu-
late the use of coastal wetlands. These consist of low lands subject to tidal action
whose surface is at or below an elevation of 1 foot above local extreme high water
and which are capable of supporting certain listed types of vegetation. It should be
noted that the statute expressly exempts the area within the jurisdiction of the
Hackensack Meadowlands Development Commission.



SECTION 2. THE FUND FOR THE SUPPORT OF PUBLIC SCHOOLS

It is essential that those persons interested in riparian land management apprec-
iate the role of the Fund for the Support of Free Public Schools. The permanent
School Fund, as it is commonly known, was originally established to prevent cer-
tain State assets from being dissipated by the Legislature and to provide a painless
way to finance the State’s support of education. The fund, which consists almost
entirely of the proceeds of State riparian land transactions, currently includes as-
sets in excess of $34 million with a yearly income of approximately $2.1 million.
While these amounts are significant, they represent only a very small portion of the
State’s total annual obligation for the support of free public schools.

A. Historical Perspective

The Legislature established the School Fund in 1817 and trustees were desig-
nated the following year. Constitutional protection was afforded to the Fund by
the Constitution of 1844, Art. IV, sec. 7, para. 6, which recognized the existence
of the School Fund, provided that it was to be perpetual in nature, and prohibited
the Legislature from using the property dedicated to it for any purposes other than
the support of free public schools. In 1871, and again in 1894, statutes were adop-
ted appropriating and irrevocably assigning to the Fund all monies thereafter re-
ceived from the sales and rentals of State owned tidelands.

The Fund for the Support of Free Public Schools was retained when the
Constitution of 1947 was adopted. See N.J. Const. (1947), Art. VI, sec. 4, para. 2.
The modern provision requires that the Fund be securely invested, remain a perpet-
ual fund, and that the portion of the income not applied to increase the Fund’s cap-
ital be annually appropriated exclusively for the support of free public schools. The
text of the constitutional provision provides in pertinent part:

Article VI, section 4, paragraph 2:

Perpetual fund for support of free public schools; use of fund; income.

2. The fund for the support of free public schools, and all money, stock
and other property, which may hereafter be appropriated for that purpose, or
received into the treasury under the provision of any law heretofore passed to
augment the said fund, shall be securely invested, and remain a perpetual fund;
and the income thereof, except so much as it may be judged expedient to ap-
ply to an increase of the capital, shall be annually appropriated to the sup-
port of free public schools, for the equal benefit of all the people of the State;
and it shall not be competent, except as hereinafter provided, for the Legisla-
ture to borrow, appropriate or use the said fund or any part thereof for any
other purpose, under any pretense whatever.



B. Current Statutory Provisions

The impact of the statutory provisions concerning the Fund for the Support
of Free Public Schools must also be considered. See N.J.S.A. 18A:56-1 et seq.
Three sections, contained in Title 18A (Education), are directly related to riparian
lands management.

18A:56-5. State lands under water and revenue from sales thereof.

All lands belonging to this state now or formerly lying under water are ded-
icated to the support of public schools. All moneys hereafter received from the
sales of such lands shall be paid to the board of trustees, and shall constitute a
part of the permanent school fund of the state.

18A:56-6. Leases of lands under water; principal or income.

All leases of lands so dedicated to the support of public schools shall be held
by the board of trustees as a part of the principal of the school fund, and the in-
come arising from such leases shall be a part of the income of the school fund.

When these sections are read together with the constitutional provision, they
create an irrevocable dedication of the proceeds derived from the sales and leases
of State riparian lands to the School Fund. The following provision, N.J.S. A.
18A:56-7, permits the expenses of administering riparian lands to be deducted
from the moneys received for riparian conveyances.

18A:56-7. Deducting expenses of administering lands under water.

The sum appropriated for the expenses incurred in the administration of the
lands so dedicated to the support of public schools shall be first deducted by the
director of the division of budget and accounting in the department of the treas-
ury from moneys derived from the sales, grants, leases, and rentals of such lands.

However, it should be noted that this deduction of administrative expenses is not
automatic. The constitution requires that an appropriation statute be adopted to
authorize the expenditures of State moneys for this purpose. N.J. Const. (1947).
Art. VI, sec. 2, para, 2.

The Legislature, commencing in fiscal year 1973, has provided appropriations
for delineation and title determination of the State’s interest in riparian lands from
the proceeds of these land transactions. The appropriation for fiscal year 1973 was
a sum not to exceed $200,000; for fiscal year 1974 a sum not to exceed $200,000;
for fiscal year 1975 a sum not to exceed $1,100,000; for fiscal year 1978 a sum not
to exceed $650,000, from the current receipts of riparian transactions; for fiscal
year 1979 the budget authorized a sum not to exceed $650,000, from the current
receipts of riparian transactions; and for fiscal year 1980, a sum not to exceed
$450,000; however, under certain circumstances, this sum may be increased to
$1,720,000, from the current riparian receipts. While substantial sums have been
actually expended for these purposes, because of a number of factors they have
been considerably less than the aggregate of the authorized appropriations.



While all of the appropriated funds have not been expended, the process has been
costly and time consuming and will require several years to complete. For further
discussion of the mapping project, see section 7.

The statutes also provide that the School Fund is to be managed by a six mem-
ber board of trustees. The members are the Governor, the Attorney General, the
Secretary of State, the State Comptroller, now known as the Director of the Divi-
sion of Budget and Accounting, Department of the Treasury, the State Treasurer,
and the Commissioner of Education. N.J.S.A. 18A:56-1. The Secretary of State is
designated as the board’s secretary and is directed to maintain records of its pro-
ceedings. N.J.S.A. 18A:56-2. The State Treasurer is required to annually prepare
a financial statement and account of the assets of the Fund which is presented to
the board of trustees and the Lesislature. N.J.S.A. 18A:56-3 and -4. Additional
statutory provisions concern the financial management of the School Fund, and
provide that the Fund be utilized as financial support for local bonds issued for
school purposes by guaranteeing the payment of principal and interest in the event
of default by the issuing agency. N.J.S.A. 18A:56-16.

C. Case Law

Over the years the courts have had a number of opportunities to construe
the provisions concerning the School Fund. While most of the case law is rather
old, it provides some guidance to those interested in riparian lands management.
For example, as a result of judicial interpretation, it is clear that the dedication of
the proceeds of the sales of riparian lands to the benefit of the permanent School
Fund and the designation of trustees for the fund does not obligate the State to
convert the properties into income producing assets. Am. Dock and Imp. Co. v.
Trustees of Public Schools, 35 N.J. Eq. 181 (E. & A. 1882). The division of author-
ity between the Riparian Commissioners, predecessors of the Natural Resource
Council, and the trustees of the School Fund has also been addressed by the case
law:

"“The trustees have no control over the state’s lands under water...

The trustees [of the School Fund] have no authority to decide what lands
under water shall or shall not be sold, or to fix the price or dictate the terms
and conditions on which sales shall be made, nor power to rescind contracts
of sale made by the riparian commissioners [predecessors to the Natural Re-
source Counci!] , which they may deem prejudicial to the school fund. The
powers and duties of the trustees in relation to the school fund are purely ex-
ecutive and ministerial--to invest the fund and appropriate its income annually
to the support of the public schools.”” Am. Dock and Imp. Co., supra, 35
N.J. Eq. at 263.

[Note: The observation concerning the limited powers of the trustees, or other
interested persons, to set aside conveyances prejudicial to the Fund may be toc
broad, in light of modern legal concepts.]

The courts have also imposed limitations on the State’s authority to dispose of
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its riparian lands because of the constitutional provision and the statutory dedica-
tion. In Henderson v. Atlantic City, 64 N.J. Eq. 583 {Chan. 1903}, a statute that
attempted to convey State owned riparian lands te a municipality for park purposes
clearly a legitimate public purpose, at a nominal consideration was held to be in-
valid. The constitutional requirement that the State receive fair market value for
all riparian conveyances including those to local governments, despite legislative
indications to the contrary, was also addressed in two formal opinions of the
Attorney General. See Formal Opinion - 1960, No. 18, park grants to local govern-
ments pursuant to N.J.S.A. 12:3-33 et seq. must be for constitutionally sufficient
consideration; Formal Opinion - 1978, No. 8", concluded that N.J.S.A. 12:3-37.1,
a 1975 law that purported to allow the State to lease riparian lands for municipal
park purposes at a nominal consideration may not be literally applied since the
State is required to receive the fair market value of the interest conveyed. |t should
be noted, however, that the School Fund provision does not bar a conveyance of a
limited interest in State lands for the fair market value of such less than fee simple
interest. In another case concerning the Schoo! Fund the Supreme Court held that
as a result of the applicable constitutional and statuory provisions, the State could
not lose its title by failing to take action to remove unauthorized occupants from
State owned lands. O‘Neill v. State Hwy. Dept., 50 N.J. 307, 321-322 (1967).

D. Current Status of the School Fund

r

The School Fund is managed by the Division of Investment, Department of
the Treasury. The Division provided the following information concerning the cur-
rent status of the School Fund:

All A
Status of School Fund, As of June 30, 1979 | Amounts Have

Been Rounded To

Assets Nearest Dollar)
1) United States Government Bonds $12,093,353
2)  Municipal Bonds 494,167
3) Industrial Bonds 3,345,662
4)  Public Utility Bonds 10,265,790
5) Transportation Bonds 353,445
6) Others™ 4,666,698
7)  Common Stock 2,206,598
8) Convertible Bonds 1,295,505
TOTAL $34,721,218
Total Income - Fiscal Year 1979
1} Net Investment $ 2,019,016
2)  Net Gain - Sale of Securities , 87,609
TOTAL $ 2,106,625

A compilation of published Attorneys’ General opinions concerning riparian rights is contained in the
Appendix, A-92,

** e.q., Cash Management Fund, Time Certificates of Deposit, Farmers Home Administration Notes,
Preferred Stock,
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SECTION 3. THE PUBLIC TRUST DOCTRINE

A. Introduction

Another issue that affects riparian land decisions is the public trust doctrine.
In recent years it has been the subject of considerable discussion and debate. There
are those who have contended that the doctrine prohibits all conveyances of the
State’s underwater holdings to private persons. This position has not been accepted
by the New Jersey courts. It is clear, however, that the public trust doctrine does
place limitations on the State’s right to utilize and alienate its tide-flowed lands.
The court opinions have set forth broad standards to guide the decision-makers. The
difficult task of applying the standards to individual factual settings is the responsi-
bility of the Natural Resource Council and the other State officials involved in the
review of proposed riparian transactions. The purpose of this section is to summar-
ize and clarify the current status of the public trust doctrine and its impact on de-
cisions concerning riparian lands.

The nature of the State’s ownership of lands can be distinguished from its
dominion regarding ordinary replaceable assets. The unique value of tidelands prop-
erties to the environment and economy of the State require the exercise of the
highest degree of care in their management. The courts have held that the State’s
title to these lands is as trustee for the public, and that their utilization and aliena-
tion are subject to the limitations imposed by the public trust doctrine.

There is no succinct enumeration of the State’s, or of the Natural Resource
Council’s, duties and obligations as public trustee to be found in the New Jersey
statutory law. It is clear, however, that the public trust doctrine was recognized by
state courts as early as 1821. Arnold v. Mundy, 6 N.J.L. 1 (Sup. Ct. 1821). The im-
portance of the doctrine and its development have been explored in several recent
law review articles. See Sax, The Public Trust Doctrine in Natural Resource Law:
Effective Judicial Intervention, 68 Michigan Law Review 471 (1970); Note, The
Public Trust in Tidal Areas: A Sometimes Submerged Traditional Doctrine, 79
vale Law Journal 762 (1970); and Note, Jaffee, State Citizen Rights Respecting
Greatwater Resource Allocation: ¥rom Rome to New Jersey, 25 Rutgers Law Re-
view 571 (1971). Guidance as to its modern implications for decision making re-
quires a review of excerpts from a landmark United States Supreme Court deci-
sion and a number of New Jersey Supreme Court opinions.

B. U.S. Supreme Court Enunciation of the Public Trust Doctrine

Statement of Public Trust Principle

An excellent description of the public trust principle is found in the leading
case of /Mlinois Central Railroad Company v. People of State of lllinois, 146 U.S.
387,435 (1892):

“It is the settled law of this country that the ownership of and dominion
and sovereignty over lands covered by tide waters, within the limits of the
several states, belong to the respective States within which they are found,
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with the consequent right to use or dispose of any portion thereof, when

that can be done without substantial impairment of the interest of the public
in the waters, and subject always to the paramount right of Congress to con-
trol the regulation of commerce with foreign nations and among the States.”’

Original Purpose of the Doctrine
The original purpose of the doctrine was also discussed in ///irnois Central-

“[The title to the submerged land] ...is a title held in trust for the people
of the State that they may enjoy the navigation of the waters, carry on
commerce over them, and have liberty of fishing therein freed from the ob-
struction or interference of private parties. The interest of the people in the
navigation of the waters and in commerce over them may be improved in
many instances by the erection of wharves, docks and piers therein, for
which purpose the State may grant parcels of the submerged lands: and, so
long as their disposition is made for such purpose, no valid objection can
be made to the grants. It is grants of parcels of lands under navigable waters
that may afford foundation for wharves, piers, docks and other structures
in aid of commerce, and grants of parcels which, being occupied, do not
substantially impair the public interest in the lands and water remaining,
that are chiefly considered and sustained in the adjudged cases as a valid ex-
ercise of legislative power consistently with the trust to the public upon
which such lands are held by the State.”” /llinois Central, supra at 452.

f

Disposal or Alienation of Trust Lands

Once the trust principle is acknowledged, the issue of disposal or alienation
of these public assets needs to be resolved. The United States Supreme Court indi-
cated that a State may not completely abdicate its obligations with respect to these
lands:

“The trust devolving upon the State for the public, and which can only be
discharged by the management and control of property in which the pub-
lic has an interest, cannot be relinquished by a transfer of the property. The
control of the State for the purposes of the trust can never be lost, except
as to such parcels as are used in promoting the interests of the public there-
in, or can be disposed of without any substantial impairment of the public
interest in the lands and waters remaining.”” ///inois Central, supra at 453.

C. New Jersey Supreme Court Description of the Public Trust Doctrine

The New Jersey Supreme Court has also had occasion to address the nature
of the public trust doctrine and its application in this State. The most comprehen-
sive judicial statements of the current import of the public trust doctrine are set
forth in two opinions written by former Justice Frederick W. Hall. He traced the
history and development of the doctrine in Borough of Meptune City v. Borough
of Avon-by-the-Sea, 61 N.J. 296 (1972), a case in which the Court held that an
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oceanfront municipality may not charge nonresidents higher fees than residents for
the use of its beach area because of the public trust doctrine. The following quota-
tions have been extracted from the Court’s opinion:

Derivation and Purpose of the Doctrine

“That broad [public trust] doctrine derives from the ancient principle of
English law that land covered by tidal waters belonged to the sovereign, but
for the common use of all the people. Such lands passed to the respective
states as a result of the American Revolution...”

““The original purpose of the doctrine was to preserve for the use of all
the public natural water resources for navigation and commerce, waterways
being the principal transportation arteries of early days, and for fishing, an
important source of food.”

Recognition of Doctrine in New Jersey

“"There is not the slightest doubt that New Jersey has always recognized
the'trust doctrine. The basic case is Arno/d v. Mundy, 6 N.J.L.T (Sup. Ct.
1821), where Chief Justice Kirkpatrick spoke as follows: "

‘Every thing susceptible of property is considered as belonging to the
nation that possesses the country, and as forming the entire mass of its
wealth. But the nation does not possess all those things in the same man-
ner. By very far the greater part of them are divided among the individuals
of the nation, and become private property. Those things not divided a-
mong the individuals still belong to the nation, and are called public prop-
erty. Of these, again, some are reserved for the necessities of the state, and
are used for the public benefit, and those are called the domain of the
crown or of the republic; others remain common to all the citizens, who
take of them and use them, each according to his necessities, and accord-
ing to the faws which regulate their use, and are called common property.
Of this latter kind, according to the writers upon the law of nature and of
nations, and upon the civil law, are the air, the running water, the sea, the
fish, and the wild beasts. But inasmuch as the things which constitute this
common property are things in which a sort of transient usufructuary pos-
session, only, can be had; and inasmuch as the title to them and to the soil
by which they are supported, and to which they are appurtenant, cannot
well, according to the common law notion of title, be vested in all the peo-
ple; therefore, the wisdom of that law has placed it in the hands of the sov-
ereign power, to be held, protected, and regulated for the common use and
benefit. But still, though this title, strictly speaking, is in the sovereign, yet
the use is common to all the people...

‘And | am further of opinion, that, upon the Revolution, all these royal
rights became vested in the people of New Jersey as the sovereign of the
country, and are now in their hands; and that they, having themselves, both
the legal title and the usufruct, may make such disposition of them, and
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such regulation concerning them, as they may think fit; that this power of
disposition and regulation must be exercised by them in their sovereign ca-
pacity; that the legislature is their rightful representative in this respect, and
therefore, that the legislature, in the exercise of this power, may lawfully
erect ports, harbours, basins, docks, and wharves on the coasts of the sea
and in the arms thereof, and in the navigable rivers; that they may bank
off those waters and reclaim the land upon the shores; that they may build
dams, locks, and bridges for the improvement of the navigation and the
ease of passage; that they may clear and i’mprove fishing places, to increase
the product of the fishery; that they may create, enlarge, and improve oys-
ter beds, by planting oysters therein in order to procure a more ample sup-
ply; that they may do these things, themselves, at the public expense, or
they may authorize others to do it by their own labour, and at their own
expense, giving them reasonable tolls, rents, profits, or exclusive and temp-
orary enjoyments; but still this power, which may be thus exercised by the
sovereignty of the state, is nothing more than what is called the jus regium,
the right of regulating, improving, and securing for the common benefit of
every individual citizen. The sovereign power itself, therefore, cannot, con-
sistently with the principles of the law of nature and the constitution of a
well ordered society, make a direct and absolute grant of the waters of the
state, divesting all the citizens of their common right. It would be a griev-
ance which never could be long borne by a free people’ .

“Similar expressions are found throughout our decisions down through
the years...”

Alienation and Public Access to Public Trust Lands

"1t is safe to say, however, that the scope and limitations of the doctrine
in this state have never been defined with any great degree of precision.
That it represents a deeply inherent right of the citizenry cannot be dispu-
ted. Two aspects should be particularly mentioned, one only tangentially
involved in this case and the latter directly pertinent. The former relates to
the lawful extent of the power of the legislature to alienate trust lands to
private parties; the latter to the inclusion within the doctrine of public ac-

cessibility to and use of such lands for recreation and health, including bath-

ing, boating and associated activities. Both are of prime importance in this
day and age. Remaining tidal water resources still in the ownership of the
State are becoming very scarce, demands upon them by reason of increased
population, industrial development and their popularity for recreational
uses and open space are much heavier, and their importance to the public
welfare has become much more apparent...All of these fators mandate
more precise attention to the doctrine.”

”...The matter of legislative alienation in this state should, nonetheless,
be briefly adverted to since it has a tangential bearing. As the earlier quota-
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tions indicate, it has always been assumed that the State may convey or
grant rights in some tidal lands to private persons where the use to be made
thereof is consistent with and in furtherance of the purposes of the doc-
trine, e. ¢., the improvement of commerce and navigation redounding to
the benefit of the public. However, our cases rather early began to broadly
say that the State’s power to vacate or abridge public rights in tidal lands is
absolute and unlimited, and our statutes dealing with state conveyances of
such lands contain few, if any, limitations thereon...”’

The observation to be made is that the statements in our cases of an un-
limited power in the legislature to convey such trust lands to private per-
sons may well be too broad. It may be that some such prior conveyances
constituted an improper alienation of trust property or at least that they
are impliedly impressed with certain obligations on the grantee to use the
conveyed lands only consistently with the public rights therein. For exam-
ple, the conveyance of tide-flowed lands bordered by an ocean dry sand
area in private ownership to the owner thereof may well be subject to the
right of the public to use the ocean waters. And, whether or not there was
any such conveyance of tidal land, the problem of a means of public access
to that land and the ocean exists....

We have no difficulty in finding that, in this latter half of the twentieth
century, the public rights in tidal lands are not limited to the ancient pre-
rogatives of navigation and fishing, but extend as well to recreational uses,
including bathing, swimming and other shore activities. The public trust
doctrine, like all common law principles, should not be considered fixed or
static, but should be molded and extended to meet changing conditions
and needs of the public it was created to benefit. Borough of Neptune City
v. Borough of Avon-by-the-Sea, 61 N.J. 296, 303-309 (1972).

See also VanNess v. Borough of Deal, 78 N.J. 174 (1978} (in which the State Su-
preme Court relied on Avon, supra, and held that all municipally owned sand area
adjacent to tidal waters must be open to all on equal terms and without preference).

In a second opinion written by Justice Hall, the application of the public
trust doctrine to a potential transfer of State owned riparian lands for the meadow-
lands sports complex was discussed. N.J. Sports and Exposition Authority v. Mc-
Crane, 61 N.J. 1, at 55 (1972) (concurring and dissenting opinion of Hall, J.}.

From the following excerpt it may be possible to distill some general guidelines to
assist the Natural Resource Council in its deliberations:

""The doctrine, at least in this state, does not prohibit all use and aliena-
tion by the state of such lands, but conveyances must be subject to use con-
ditions depending on the nature of the particular land involved. Such con-
veyances have always been subject to the ancient public rights of navigation
and fishery. Today it seems to me, speaking quite broadly, that these pub-
lic rights should include as well recreational uses where appropriate, such as
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bathing, surfing, launching small boats and walking on the land below the
mean high-water line when the tide permits. Water-related uses ought to be
permitted where the land lends itself thereto. Examples would be docks and
piers along a harbor or tidal estuary. Important public uses such as the site
for abutments for a bridge seem likewise within the purpose of the trust.
Compliance with the trust becomes a more difficult problem where vast
areas of tide-flowed meadowlands are involved and especially where such
tidelands are physically closely connected with privately owned non-tidal
land. Uses are gereerally limited to two choices--filling in the meadow for
the erection of structures for the ultimate economic benefit of the people
or leaving it in its natural state for ecological and limited recreational pur-
poses. / presume here a balance may be struck allowing for some of each,
with the portion allocated to the former being determined by the extent of
the public need for the preservation of the natural state. This decision calls
for the utmost in expert knowledge and objective, good farth consideration.
617 N.J. at 67-68 (emphasis added).

Relationship Between Public Trust Doctrine and School Fund

In a later portion of his opinion in the Sports Authority case, Justice Hall
discussed an aspect of the relationship between the public trust doctrine and the
Fund for the Support of Free Public Schools. He rejected the contention that the
State’s obligation as trustee for the public is satisfied merely when compensation
for the riparian lands is paid into the School Fund:

““The mere fact that compensation will be paid and monies received by the
state deposited, as required by statute (N.J.S.A. 13:7B-13.13), in the con-
stitutionally protected Fund for the Support of Free Public Schools {Const.
Art. VI, sec. IV, par. 2 ), does not in and of itself establish compliance
with the trust requirements. All monies received by the State from any
source must be used for a public purpose and dedication to the school fund
adds nothing....The point is that the true requirements of the doctrine must
be met in agency determinations as to the location, type and character of
the Authority’s various projects in relation to tide-flowed land owned by
the State and, indeed, in decisions of the Meadowlands Commission as to
development plans for the whole area... 67 N.J. at 68, 69 (emphasis added).

Additional Limitations on Alienation of Public Trust Lands

A relatively recent State Supreme Court expression concerning the public
trust doctrine is set forth in a footnote in the opinion in LeCompte v. State, 65
NJ. 447 (1974):

“The present case is obviously not an appropriate vehicle to consider furth-
er the question as to what restrictions and limitations, if any, are placed
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upon the State’s freedom to alienate tidelands by virtue of this doctrine. We
look forward to an early opportunity to consider this important issue com-
prehensively. 65 N.J. at 450-451, footnote 1.

In light of prior statements on the subject it appears that the Supreme Court might
be willing in future cases to expressly set forth additional limitations on the State’s
right to convey tide-flowed lands.

D. Summary

In summary, a number of general observations can be made concerning the
public trust doctrine:

1.

The public trust doctrine is recognized in New Jersey and applies to the
State’s ownership and management of tide-flowed land.

. The original purpose of the doctrine was the protection of the public

rights in tidal lands. These rights extend beyond the traditional purposes
of navigation and fishing and apply to recreational uses, including bath-
ing, swimming and other shore activities.

. The public trust doctrine does not prohibit all use and alienation of State

owned riparian land. However, judicial statements that have implied that
the State’s power to vacate or abridge public rights in tidal lands is abso-
lutely unlimited may well have been too broad.

. The State, as trustee, is subject to restrictions and limitations in the util-

ization and alienation of these lands. The precise nature of these condi-
tions has not yet been the subject of complete judicial pronouncement.

. The importance of remaining tidal resources to the public welfare has

been recognized.

. Uses consistent with the trust include recreational uses where appropriate,

such as bathing, surfing, launching small boats and walking on the land
below the mean high water line when the tide permits. Water-related
uses, including docks and piers along a harbor or tidal estuary, may be
permitted when the land lends itself to such utilization.

. Determining compliance with the trust is especially difficult in vast areas

of tide-flowed meadowlands proximate to privately owned non-tidal
land. A balance should be struck between allowing filling in the meadow-
land or other tide-flowed lands to further private economic development,
and preserving it in its natural state for ecological and limited recreation-
al purposes. This balance is not satisfied by a simple weighing of the ec-
onomic benefits which might result from the conveyance against the eco-
logical benefits which result from the preserving of the land in its unfilled
condition. Rather, the portion permitted to be conveyed and filled must
be determined by the extent of the public need for the preservation of
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10.

the natural state, and the effect of the proposed conveyance on the re-
maining tide-flowed resources and the public’s access thereto.

. Conveyances of riparian land which would result in substantial environ-

mental damage would clearly contravene the public trust doctrine.

. The doctrine would appear to be violated by riparian conveyances of

lands along waterways which are, or may be, devoted primarily to recre-
ation or preservation uses, unless it can be demonstrated that such action
is definitively in the public interest.

Tideland decisions require the utmost in expert knowledge and objective,
good faith consideration.
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SECTION 4. ECOLOGICAL CONSIDERATIONS

The protection of the public trust in State owned riparian lands requires an
understanding of the ecological significance of the property in question. The envi-
ronmental value of each parcel of such property varies depending on the conditions
present at the particular site. Thus, the ecological significance of virgin meadow-
lands can be contrasted with that of lands that were filled and developed many
years ago.

New lands that are subject to tidal action are an important part of the estu-
arine ecosystem. The decisions of the Natural Resource Council concerning the
alienation of these properties and their ultimate development affect the quality of
this fragile ecosystem. While lines can be drawn dividing public from private owner-
ship, in the natural world these boundaries have little significance. Lands situated
above and below the high water lines comprise a single ecosystem. Stress or disrup-
tion in one area results in adverse consequences in other places. A substantial a-
mount of literature has been written describing the estuarine processes in detail.
The following basic information was extracted from Environmental Quality, Pres-
ident’s Council on Environmental Quality (First Annual Report, transmitted to
Congress August 1970), p. 175-177.

“The Coastal Environment

In the land and water areas of the American coasts lie some of the most
fertile parts of the environment. The coastal zones, which include beaches,
estuaries, tidal flats, hays, marshlands, lagoons, and sounds, with their ad-
jacent lands, comprise areas of great biological diversity and productivity.
The coastal zone includes urban, suburban, rurail and natural areas and faces
all the problems of each. It is, however, a unigue system which has impor-
tant national significance and is subject to intense and conflicting manmade
pressures.

Its surface is relatively small - - only 15 percent of the U.S. land area. But
33 percent of the Nation’s people are concentrated on the coasts, four-fifths
of them in urban areas. While the national population increased 46 percent
from 1930 to 1960, the population in coastal counties increased by 78
percent.

Life at the edge - - Because of the natural mixing of fresh and salt waters,
the estuarine environment produces a wide variety of living organisms, from
microscopic species to large numbers of fish and shellfish, birds, and mam-
mals. Many species, such as clams and oysters, spend their entire life cycles
in the estuaries. Others, particularly shrimp, migrate from the sea to estu-
arine nursery areas. In these rich waters, they grow to sub-adult size before
returning to the sea to complete their life cycles. The anadromous species,
such as salmon and striped bass, pass through the estuaries to their spawn-
ing grounds farther upstream, and the young return through the estuaries
to the ocean. At least two-thirds of the animal populations in the oceans
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spend an essential portion of their life cycle in estuarine waters or are de-
pendent on species that do. Innumerable waterfow! and shorebirds depend
on the plant and animal organisms of the coastal zone for their food. Many
winter and nest in these waters.

The base for all animal life in estuaries is the abundant variety of plant
growth, from mangroves to eelgrass and algae. They are supported by the
mixing and flushing action of the tides and the organic nutrients which col-
lect to produce the rich bottoms and wetlands. While estuarine Zones are
physically varied, they all share the slow mixing action of the seaward flow
of fresh water with the landward tides of the sea. Because of the concentra-
tion of people within the coastal zone, the estuaries receive large volumes
of all kinds of waste, which are thereby trapped and concentrated. When
estuarine waters are polluted, vast numbers of important fish and shellfish
are affected as well as the numerous birds, reptiles, and other wildlife which
are part of this food chain.

The conflicts - - Competition for the use of the limited coastal zone is in-
tense. Shipping activities are increasing, with larger vessels needing deeper
channels. Mining and oil drilling in coastal waters grows daily. Urban areas
expanding throughout the coastal zone continue to enlarge their influence
over these waters. Industrial and residential development compete to fill
wetlands for building sites. Airport and highway construction follows and
further directs growth patterns in the coastal zone. Recreation--from en-
joyment of the surf and beaches to fishing, hunting, and pleasure boating--
becomes more congested as available areas diminish. Since over 90 percent
of U.S. fishery yields come from coastal waters, the dependence of the
commercial fisheries industry on a stable estuarine system is obvious.

Although some uses of coastal areas are undoubtedly necessary, many are
not. Much industry, housing, and transportation could be sited elsewhere.

Dredging and filling -- Besides water pollution, the major adverse effect on
the coastal lands and waters stems from physical alteration of submerged
and adjacent land and habitat -- particularly the shallow marshes and wet-
lands. The major alterations of wet and submerged coastal lands comes
from draining, dredging, and filling. Cumulatively these actions can entail
the disappearance of the essential food base for practically all organisms in
these waters.

The consequences of dredging and filling, because they often represent a
series of incremental activities, do not usually become apparent until much
of the permanent damage is done. Some 2 million to 3 miilion waterfow!
used to nest and feed in San Francisco Bay before a large part of it was
gradually filled. Their numbers are now down to less than 600,000. The
State of California, with support from citizens and communities in the Bay
area, has now formed the Bay Conservation and Development Commission
to provide regional control over that irreplaceable estuary.
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To the developer with little appreciation of the biological importance of estu-
aries, wetlands represent attractive waterfront acreage in particular demand
by industrial and commercial concerns and home buyers. Relatively inexpen-
sive to dredge, fill, and bulkhead for building sites, shallow wetlands attract
many industries which are not dependent on waterfront sites but which find
an economic advantage in developing these low-priced lands. Too often local
governments acquiesce, anticipating the increased tax revenues. Consequently,
natural coastal areas are being nibbled away. The long range economic and ec-
ological costs of these processess are borne not just by the particular local
community but by the people of the State and the region, and no less by the
rest of the Nation.

The vacation industry -- A growing part of the development pattern spreading
throughout the coastal zone is the growth of vacation homes. The Depart-
ment of the Interior has estimated that over 68 percent of the recreational
nroperty values along the coasts and Great Lakes are accounted for by shore-
front homes. They occupy over 90 percent of the recreational lands on devel-
oped coasts.

Only 16 percent of the land that can be classed as recreation shoreline is in
public ownership, and not all of that is accessible to the public, particularty
the many miles of Department of Defense holdings.

Another source of fundamental information concerning the ecological value of the
State’s estuarine zone can be found in the Basis and Background of New Jersey
Wetlands Order. A copy of this document is provided in the Appendix. See also the
Coastal Resource and Development Policies set forth in State of New Jersey, Coast-
al Management Program, Bay and Ocean Segment, Final Environmental Impact
Staternent (August 1978), designed to quide public decisions concerning significant
development in that portion of the State's coastal zone; adopted as administrative
rules, NLJ.A.C. 7:7E-1.1 et seq.

An appreciation of the underlying ecological considerations will assist in
formulating policy and resolving issues. However, it will not relieve the decision-
maker of the burden of using judgment and reaching a balance between competing
societal needs. In a slightly different but related context former Justice Hall observ-
ed:

“The task of the Agency [the Hackensack Meadowlands Development
Commission] in carrying out this objective is Herculean and almost Solo-
mon-like, but we cannot assume it is impossible; its accomplishment does
call, however, for the highest degree of public responsibility, because des-
truction of the natural state cannot be later undone. N.J. Sports and Ex-
position Authority v. McCrane, 61 N.J. 1, 64 (1972} (concurring and dis-
senting opinion of Hall, J.).

The obligations of the Natural Resource Council and the other public officials in-
volved in riparian land management are no less demanding.
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SECTION 5. RIPARIAN AND OTHER RELATED STATUTES

The Legislature has adopted a number of statutes that concern the manage-
ment and disposition of State owned riparian lands. Persons interested in the ripar-
ian land management system should have an understanding of these provisions. A
copy of the text of relevant statutes is provided in the Appendix.

A. Historical Perspective

Since the colonial period, there has been a demand by private persons, partic-
ularly water-front owners, for the right to utilize State owned riparian lands. Ripar-
ian conveyances were requested for various purposes including water-front develop-
ment, agriculture, flood control, and access to deep water for navigation, Tradition-
ally, these uses were considered to be beneficial since they enhanced commercial
and economic development interests. The early statutes were designed to facilitate
these objectives, and broad discretion, with minimal guidelines, was vested in the
responsible State officials. The historical development of the riparian statutes and
the methods utilized to convey the State’s interest is contained in the following ex-
cerpt from the Appellate Division’s decision in River Development Corp. v. Liberty
Corp., 45 N.J. Super. 445 (Ch. Div. 1957), atf'd 51 N.J. Super. 447 (App. Div.
1958), aff'd 29 N.J. 239 (1959):

“In colonial days title to tide-flowed lands below high water mark within
the limits of New Jersey were in the English Crown. Following the Revolution
title was deemed vested in the State. These tide-flowed lands were held under
the guardianship of the Legislature and were subject to express grant by stat-
ute of a freehold or lesser estate to any grantee, whether or not owner of the
adjacent uplands.

!

Although under the English law an upland owner had no right to improve
the lands between high and low water fronting his property (to do so consti-
tuted a purpresture), there arose in this State the custom that a riparian own-
er, by reclaiming or improving that portion of the shore between the high and
low water marks in front of his property, became the absolute owner thereof,
This practice seems to have had the tacit acquiescence of the Legislature and
became part of what has been termed local common law or local custom. The
privilege of reclaiming tide-lands held by upland owners was sometimes pro-
vided by special acts of the Legislature giving a particular corporation the au-
thority to build and maintain a dike or wharf in front of its uplands, beyond
the low water mark but not to extend outward so as to interfere with naviga-
tion. During the mid-1800's there were many such special legislative grants of
licenses to reclaim or fill in. Such privilege was also included in special acts
chartering many companies.

The first express legislative recognition of what had been adopted by the
courts as the local common law or local custom was the Wharf Act of 1851,
codifying that law by vesting an upland owner with the express right to ““build
docks or wharves upon the shore, in front of his lands, and in any other way
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to improve the same and, when so built upon or improved, to appropriate the
same to his own exclusive use.” The owner could build docks, wharves and
piers beyond the limits of ordinary low water, but not so as to interfere with
public navigation, upon license obtained for that purpose from the county
freeholder board; the license was to be recorded and the improvement car-
ried out within five years from its date. The license was not assignable except
with and as appurtenant to the uplands. Section 8 provided that nothing in
the act was to prevent the State, before any improvement was actually made,
from appropriating the submerged lands for public use.

The growing industrial and commercial economy of New Jersey focused at-
tention on the value of subaqueous land in the navigable waters of our State.
By L. 7864, c. 391, the Legislature provided for the appointment of commis-
sioners to survey the lands sying under the waters of New York Bay, the Hud-
son River, the Kill von Kull, Newark Bay, Arthur’s Kill, Raritan Bay and the
lands lying under the waters of the Delaware River opposite Philadelphia Coun-
ty, to ascertain the State’s rights in the same and the value thereof, and to fix
and establish exterior lines. They were directed, among other things, to rec-
commend to the Legislature ““such plans and provisions for the improvement,
use, renting or leasing of the said lands under water as they shall deem neces-
sary for and most conducive to the interest of the state,” and to prepare and
submit maps exhibiting the exterior lines fixed. The commissioners filed their
report under date of February 1, 1865, which, however, was confined to the
northern waterways and did not touch the Delaware.

It was not until 1869 that the Legislature, by L. 7869, ¢. 383 (a supplement
to L. 1864, c. 397, and commonly called the General Riparian Act); approved
the bulkhead and pier lines fixed by the commissioners in the tidewaters of
the Hudson, New York Bay and Kill von Kull. Section 3 expressly repealed
the Wharf Act of 1857 insofar as it applied to the tidewaters of the Hudson
River, New York Bay and Kill von Kull, and carried the important proviso
that nothing in the act should in any wise repeal or impair any grant of land
under water or right to reclaim made directly by legislative act, or grant or li-
cense to fill up, occupy and possess subagueous lands fronting property owned
by a corporation, grantee or licensee under the Wharf Act of 18517, or any
grant or license to erect docks, wharves and piers opposite and adjoining such
lands under the 1851 law. Chapter 383 also set up a method of disposing of
state-owned lands under water by sale or by lease with an option to purchase.
Significantly, the board entrusted with administering the act was not vested
with power to grant any estate other than a fee or leasehold.

In 1891 the Leqgislature passed Chapter 124 repealing the Wharf Act of
7851 for the whole State, and forbidding filling in below high water through-
out the State except with the grant or permission of the commissioners.”’
River Development Corp., supra 51 N.J. Super. at 460-462 (citations omitted).
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For a detailed discussion of the early history of riparian ownership and con-

trol over the navigable waters of New Jersey, see Bover, The Waterways of New
Jersey (1915).

B. Summary of Historical Developments

To summarize, the Legislature has utilized various methods to alienate the
State’s interest in tidelands. These have included: (1) the common law privilege
confirmed by the Wharf Act of 1851, repealed in its entirety in 1891, to reclaim to
the low water line; (2) legislative licenses; (3) grant or lease under special acts; and
(4) conveyance of the fee or a leasehold interest with an option to take the fee as
provided by the General Riparian Act (1869). While the power of the Legislature to
provide for the conveyance of these lands is broad, it is not unlimited, as is further

explored in the School Fund and the Public Trust Doctrine Sections. See Sections
2 and 3.

C. The Tidelands Agency

The complexity of deciding individual applications for riparian grants was rec-
ognized by the Legislature in 1869. In that year it adopted the General Riparian
Act and delegated the responsibility to initially review and approve applications
for State tidelands grants to an administrative agency, the Riparian Commissioners.

The authority of the Commissianers was subject to the further approval of other
State officials.

As a result of a series of reorganizations over the years, the authority original-
ly vested in the Riparian Commissioners was assigned to successor agencies. In 1915,
the powers of the Commissioners were allocated to the Department of Commerce
and Navigation, and assigned to the Board of Commerce and Navigation. These ag-
encies were abolished in 1945, and their responsibilities were transferred to the De-
partment of Conservation and the Navigation Council therein. Three years later the
responsible administrative agencies for riparian land review were known as the De-
partment of Conservation and Economic Development and the Planning and Devel-
opment Council. Subsequently, in 1961, the name of the Council was changed to
the Resource Development Council. When the Department of Environmental Pro-
tection was established in 1970, the initial review functions concerning riparian
transactions were assigned to the current tidelands agency, the Natural Resource

Council, which was statutorily assigned to the Division of Marine Services. ™
D. Current Riparian Statutes

The current riparian statutes are compiled in Titles 12 and 13 of the New Jer-
sey Statutes Annotated. Most of the relevant provisions are assigned to Chapter 3,
Riparian Lands, of Title 12, For discussion purposes these statutes can be divided
into three categories: the general riparian statutes, the provisions concerning the
composition and duties of the Natural Resource Council, and the meadowlands
provisions.

* The name of the Division was changed, pending legislative approval, to the Division of Coastal Resources by
Commissioner’s, Administrative Order Number 17, June 22, 1979, Any references in the Handbook to the
Division of Marine Services should be construed to apply to the Division of Coastal Resources,
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General Riparian Statutes

These sections provide that any riparian owner may apply to the Natural
Resource Council for a lease, grant or conveyance from the State of New Jersey of
any lands under water in front of his lands. In the event that riparian lands have
previously been filled, the owner may apply for a grant to clear title to the property.
The Council may approve such application with due regard to the interests of navi-
gation and upon such compensation as it shall determine. N.J.S.A. 72:3-10. The
Council may also approve a riparian lease or grant to a person other than a riparian
owner, if the riparian owner is given six months notice of intention to take such
riparian grant or lease and fails to apply for and complete it. M.J.S.A. 712:3-23.
riparian owner is not required where lands are being conveyed to a state or munici-
pal agency for a public park, street or highway. M.J.S.A. 72:3-33.

Licenses to dig, dredge, or remove any deposits of sand or other materials
from State lands under tidewater may be issued by the Natural Resource Council,
with the approval of the Governor. N.J.S.A. 12:3-22. In addition, all plans for the
development of any water-front upon any navigable water or stream must first be
approved by the Division of Coastal Resources. The construction or alteration of a
dock, wharf, pier, bulkhead, bridge, pipe line, cable or other similar or dissimilar
action are developments which require the prior approval of the Division.

N.J.S.A. 12:5-3. A person aggrieved by the Division’s action concerning a water-
front development permit may appeal such decision to the Natural Resource Coun-
cil. NJLA.C.** 7:1C-19,

The Natural Resource Council

The Natural Resource Council is assigned to the Division of Coastal Resources
in the Department of Environmental Protection. It consists of 12 members, appoin-
ted for four year terms by the Governor, with the advice and consent of the Senate.
N.J.S.A. 13:1B-10. The Natural Resource Council is the initial agency for the review
of applications for riparian grants and leases. These instruments cannot be issued un-
less they have been approved by at least a majority of the Council and signed by its
chairman. The Council is vested with broad discretion concerning applications for
riparian conveyances, and there is no express requirement that the agency specify
its reasons for denying an application. In the event that the Council approves a con-
veyance, such action is subject to the further approval of the Commissioner of En-
vironmental Protection and the Governor. MJ.S.A. 13:718-13. The Attorney General
and the Secretary of State sign the document as attesting witnesses. {n addition, the
Secretary of State affixes the Great Seal of the State of New Jersey on all grants and
leases. N.J.S.A. 12:3-7, 12:3-10.

* It appears that the six month notice period referred to in ML S. 4. 12:3-23 does not begin to run until notice
is provided to the riparian or shore-owner subsequent to the council’s approval of the proposed grant or lease,
See also N.J. 5. A, 12:309 (specifying the procedure for extinguishing pre-emptive rights of riparian owners).

** N.LA,C. refers to the New Jersey Administrative Code, the compilation of the administrative rules adopted
by State agencies. The particular rules involved herein were adopted pursuant to the Ninety Day Law,
M.J.S.A. 13:1D-29 et seq.
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Meadowlands Provisions

In 1969, special provisions were adopted that required the State to deter-
mine its interest in meadowlands. These areas are defined to include lands, now or
formerly consisting chiefly of salt water swamps, meadows or marshes. N.J.S.A.
13:1B-13.1. The Natural Resource Council is directed to conduct title studies and
surveys of the meadowlands throughout the State and to determine and certify
those lands which it finds to be State owned. N.J.S.A. 13:18-13.2 Upon comple-
tion of each study and survey, the Council is directed to publish maps that portray
the results of its studies and indicate those lands designated as State owned lands.
N.J.S.A. 13:1B-13.4.See Section 7 for a discussion of the title studies and surveys.
In addition, the Council is authorized to grant or lease the State’s interest in mead-
owlands if it determines such action is in the public interest. Such determination
must include a consideration of the environmental impact of the proposed use of
the property. N.J.S.A. 13:1B-13.9,

E. Other Related Statutes

A number of other statutes are related to riparian land management. These
include:

® The Wetlands Act of 1970, N.J.S.A. 13:9A-1 et seq. This statute was de-
signed to protect the State’s coastal wetlands from ecologically harmful develop-
ment. It directed the Commissioner of the Department of Environmental Protec-
tion, in accordance with detailed elevation and vegetative criteria, to map and in-
ventory the wetlands. After mapping and notifying affected landowners, the Com-
missioner was empowered to adopt regulations to control the filling or other alter-
ation of the wetlands. Thereafter, the landowners are required to obtain permits
from the DEP prior to undertaking any developments or alterations.

® The Coastal Area Facility Review Act, N.J.S.A. 13:19-1 et seq. The purpose
of this law, adopted in 1973, was to protect the State’s coastal area through the reg-
ulation of specified types of new development. A coastal area was delineated, and a
permit system for the review of proposed development was adopted. It also required
the DEP to undertake a sophisticated planning program to reconcile protection and
development objectives. The planning program has been completed for the statu-
torily delineated coastal area. See State of New Jersey, Coastal Management Pro-
gram, Bay and Ocean Segment, Final Environmental Impact Statement (August,
1978).

® The Hackensack Meadowlands Reclamation and Development Act, N.J.S. A.
13:17-1 et seq. The statute was intended to provide for the orderly and environ-
mentally sound development of the meadowlands. The statute established the
Hackensack Meadowlands Development Commission and directed that it prepare
and adopt a master plan for the region. Substantial areas within the Hackensack
Meadowlands District are State owned riparian lands, and the title to other prop-
erties is clouded by a possible claim of State interest. In addition, because of their
proximity to urban areas these lands are very valuable for commercial development.
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® Ninety Day Law for Department of Environmental Protection Construc-
tion Permits, N.J.S.A. 13:1D-29 et seq. This statute requires that the DEP approve,
condition or disapprove certain applications for construction permits within 90
days of the receipt of a completed application. Permits for water-front develop-
ment pursuant to N.J.S.A. 712:5-3, permits for a regulated activity pursuant to the
Wetlands Act, and permits required by the Coastal Area Facility Review Act,
generally qualify for the special processing treatment specified by this statute.
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SECTION 6. RIPARIAN CASES

Several issues concerning riparian land management not expressly addressed
or resolved in the statutes are discussed in court decisions. A summary of the most
important riparian case law decisions is contained in this section. A number of ad-
ditional cases are discussed in other sections of the handbook.

® The New Jersey Supreme Court’s Landmark Riparian Lands Decision
O’Neill v. State Highway Department, 50 N.J. 307 (1967)

This landmark case involved a dispute concerning the ownership of lands
situated along the Hackensack River. The State claimed that the lands were State
owned tidelands. In its decision, the Court restated and established a number of
important legal principles concerning riparian lands:

“The State owns in fee simple all lands that are flowed by the tide up to
the high-water line or mark. The high-water line or mark is the line formed
by the intersection of the tidal plane of mean high tide with the shore."”
50 N.J. at 3235.

In establishing this line or mark, ““....the average to be used should be, if
possible, the average of all the high tides over a period of 18.6 years."”
50 N.J. at 323-324.

“The State cannot acquire interior land by [its construction of] such arti-
ficial works as ditching which enables the tide to ebb and flow on lands
otherwise beyond it. And so too the riparian owner cannot, today, enlarge
his holdings by excluding the tide.”” 50 N.J. at 324.

The burden of persuasion should be upon the party who challenges the ex-
isting scene to satisfy the trier of the facts that the tideland status of the property
was changed by artificial measures.

® Notice to Riparian Owner Not Required When State Highway Agency
Applies for Riparian Land for Highwav Purposes; Rules of Erosion and
Avulsion -- Leonard v. State Highway Department of N.J., 29 N.J. Super.
188 (App. Div, 1954)

In this case it was held that the statutes did not require that the State High-
way Department, now known as the Department of Transportation, provide notice
to a riparian owner when it applies for a riparian grant. The rules concerning ero-
sion and their effect on riparian ownership were also discussed by the Court.
Where there is erosion by natural means and flooding of a tidal waterway, the ri-
parian owner loses his title to the State. This lose of title does not occur in the
event of avulsion, which is a sudden and perceptible change.

e Meadow Banks; Title to Land Where Landowner Fails to Exclude Tide-
waters -- Ward Sand and Materials Co. v. Palmer, 51 N.J. 51 (1968)

Here the landowner claimed title to lands on which meadow banks had been
constructed and the tide excluded in accordance with the Wharf Act of 1857 See
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discussion in Section 5, Riparian and Other Related Statutes. The meadow banks
fell into disrepair and the lands were for many years subject to tidal action. The
Court held that the landowner had lost title to the State of the re-flowed lands be-
cause of failure to exclude the tide within a reasonable period.

® Rules of Erosion and Accretion -- Borough of Wildwood Crest v.
Masciarella, 51 N.J. 352 (1968)

In this case there was accretion and a title dispute as to which party was the
owner of the accreted lands. The Court ruled that: ““The high water mark may
shift from time to time through erosion and accretion and persons who own or
purchase tide-flowed lands are well aware of this. Where there is erosion, they lose
title to the State; where there is accretion, they gain title at the expense of the
State.”” 571 N.J. at 357.

e Artificial Avulsion Rule - Garrett v. State, 118 N.J. Super. 594 (Ch.
Div. 1972)

A portion of a landowner’s property was at one time in the bed of a tidal
creek. The flow of water in the creek was cut off as a result of a State riparian
grant to a railroad. The landowner claimed ownership to the now dry land. The
action of the railroad in filling the creek was held to be an artificial avulsion and
did not divest the State of title. Additional support for this position was found in
the constitutional and statutory dedication of the State owned riparian lands to
the School Fund. See section 2. The Fund for the Support of Public Schools.

® Necessity of Payment and Delivery for Transfer of Title to Riparian
Lands -- Tay/or v. Sullivan, 119 N.J. Super. 426 (App. Div. 1972), certif.
denied 62 N.J. 70 (1972)

This case involved a riparian grant for lands adjoining an island. The grant had
been approved by the appropriate State officials but not delivered because the ap-
plicant, who planned to construct a residential development, had failed to tender
the established consideration. New officials took office and they determined that
the proposed grant was unacceptable for environmental reasons. They advised the
applicant that the prior approvals were cancelled.

The Appellate Division upheld this action and found that '"...the designated
officers exercise the proprietor’s absolute discretion, subject only to the limita-
tions stated in the controlling statutes, to convey or not, and on such terms as the
[Natural Resource] Council may choose.”” The statutes were interpreted to permit
the State’s representatives to cancel the proposed conveyance up until the time
that payment for the proposed conveyance was accepted.

® Consideration for a Rinarian Grant -- LeCompte v. State, 128 N.J. Super.
552 (App. Div. 1974}, certif. denied 66 N.J. 321 (1974).

The consideration for a proposed riparian grant was re-evaluated and in-
creased by the Natural Resource Council. The grantee objected to the increase and
brought this action. The court found that the Council’s action was justified. It
reasoned that the riparian owner did not own the property for which he sought
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the riparian grant, and that the State must obtain the fair market value for such
conveyance. The consideration for the grant should be evaluated on the basis of
fair market value of the property at the time of conveyance.

¢ Consideration May Include a Charge for Prior Occupation of Riparian
Lands -- LeCompte v. State, 125 N.J. Super. 352 (App. Div. 1973),
rev'd 65 N.J. 447 (1974)

As is frequently the case, the landowner has made application after the State
discovered that he had already encroached upon the State lands in guestion. The
Natural Resource Council approved the proposed grant but imposed a use and
occupancy assessment. The landowner claimed that this assessment was not auth-
orized by statute.

The court in resolving the issue noted that it was important to consider that
the State was under no obligation to convey its riparian lands and might, if it saw
fit, simply retain title. Further, if the State determined to convey, it had broad
power in determining the consideration. The Court held that the State may fix a
total purchase price encompassing the reasonable value of the riparian lands togeth-
er with a sum deemed proper consideration for the use and occupancy of the prop-
erty during the period of the trespass or purpresture. The later charge was thus seen
as no more than an ingredient of the purchase price.

® Condemnation and Consequential Damages -- N.J. Turnpike Authority
v. O'Neill, 133 N.J. Super. 445 (App. Div. 1975), certif: denied 68
N.J. 482 (1975)

This was a condemnation case in which the landowner had received an award
as compensation for the parcel taken, and consequential damages to the property
remaining in the landowner’s ownership. The appellate court noted that the beds
of two tidal creeks constituted riparian lands owned by the State and effectively
divided the landowner’s property into three separated and noncontiguous parcels.
Under such circumstances, the court held that there was no lawful basis for an a-
ward of consequential damages. The landowners could not show that there was a
reasonable probability that they would acquire ownership of the creek beds in the
reasonably near future and the court vacated the award of consequential damages.
The court ordered that at the new trial, the parcel taken be valued as a separate,
independent parcel, and not as an integral part of the remaining parcels owned by
the landowners.

® Authority of Natural Resource Council to Issue Revocable License --
Atlantic City Electric Co. v. Bardin, 145 N.J. Super. 438 (App. Div. 1976)

This case involved a challenge to the Natural Resource Council’s power to
issue a revocable license for the installation of a submarine cable on State owned
riparian lands. The plaintiff also claimed that there were no legislative standards
to guide the administrative agency, that the proposed fees for cable installation
were unreasonable, and that the agency had failed to comply with the require-
ments of the Administrative Procedure Act in the adoption of a fee schedule. The
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Appellate Division found that the Legislature had intended the Council to have
broad discretion in the exercise of the proprietary function of managing State-
owned riparian lands and that the agency had the power to issue and fix the con-
sideration for revocable licenses.

® Reversal of Permit Denial in a Substantially Developed Area Where Grant
Had Previously Been Issued -- K upper v. Bureau of Navigation, Council
of Natural Resources, etc., N.J. Superior Court, Appellate Division, Do.
No. A-737-71, decided April 9, 1976, unreported decision.

In this case the Appellate Division considered the appeal of an owner of a ri-
parian grant whose application for a water-front development permit was denied
by the Natural Resource Council. The proposed improvement involved a request
to construct a bulkhead in a substantially developed residential area. The appel-
late court reviewed the administrative record and could find no compelling envi-
ronmental reasons to deny the plaintiff the use of riparian lands that had been the
subject of prior State grant. The court observed:

While we are sympathetic with the efforts of the Department of Environ-
mental Protection to preserve the ecological balance in any area of the
State, we must also be equally sympathetic to the rights of individual
property owners who would be deprived of the economic use of their
land solely because of some whimsical conclusion with respect to the en-
vironment. We are satisfied both from the record which is before us and
our view of the premises which illuminates that record, that the permit
here involves a de minimis effect on the immediately surrounding environ-
ment.

® Permit Denial Affirmed Where Decision Rested on Substantial Evidence --
In re Port Jersey Corporation, N.J. Superior Court, Appellate Division,
Do. No. A-1288-76, decided April 77, 1978, unreported decision.

This appeal also involved a challenge to a decision of the Natural Resource
Council denying a water-front development permit. In this case the applicant
sought to construct a fuel oil and chemical storage facility. In contrast to Kupper,
supra, the court found that the Council had carefully considered the merits of the
application and that there was substantial support in the evidence for the determ-
ination. In reaching this decision, the court noted that the Natural Resource Coun-
cil and the Division of Marine Services, DEP, were required to weigh broad consid-
erations of conservation and land use.

® Inadequacy of Consideration: Governor Cannot be Compelled to Approve
Grant -- B.P. Oil, Inc. v. State, 153 N.J. Super. 389 (Law Div. 1977)

The State was found to have no obligation to convey riparian lands where
the Attorney General determined that the price established by the Natural Re-
source Council was inadequate. The court also ruled the Governor’s approval of
the grant could not be compelled.
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¢ Mapping Procedure for Determining Title to Meadowlands -- Newark V.
Natural Resource Council, DEP, 133 N.J. Super. 245 (Law Dijv. 1975),
aff'd 148 N.J. Super. 297 (App. Div. 1977), supplemented 152 N.J.
Super. 458 (App. Div. 1977)

Following the Supreme Court’s decision in the O"Nej// case, supra, the Legis-
lature directed the Natural Resource Council to map and inventory the State's
interest in meadowlands. N.J.S.A. 13:718-13.1 et seq. See section 7, discussing the
mapping project. This case, often referred to as the City of Newark case, involved
a challenge to the State’s mapping procedure of title to meadowlands.

In 1973, the Natural Resource Council approved and published certain maps
of the Hackensack Meadowlands that characterized the meadowlands as either
upland (areas above mean high water), or riparian (areas now or formerly below
high water), or hatched (areas of filled meadow adjacent to virgin meadow). The
hatched designation was used to indicate a probable claim that the filled area was
probably once tide-flowed to approximately the same extent, percentage-wise, as
were the adjacent unfilled meadows.

The issue addressed in this appeal was whether the hatching procedure con-
formed with the statutory requirement that the maps "....clearly indicate those
lands designated by the council as State-owned lands.” N.J.S A. 13:1B-13.4. The
court found that the equivocal nature of the hatched designation was statutorily
deficient, and ordered the State to prepare new maps that clearly indicated those
areas subject to a State claim of ownership and those areas subject to no claim.
Thereafter, new maps were prepared and on August 23, 1978, Judge Theodore W.
Trautwein, New Jersey Superior Court, Law Division, Bergen County, released
proposed findings of fact and conclusions of law in which he indicated that these
maps, and the underlying-techniques utilized by the State in their preparation, con-
formed with the statutory requirements. These findings and conclusions were
found to be fully warranted and were adopted by the Appellate Division on May
24, 1979. (Dkt. No. A-3311-72). On September 18, 1979, the State Supreme
Court granted certification and will hear the case in the future. The mapping pro-
cedures are discussed in the following section.
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SECTION 7. TITLE STUDIES AND SURVEYS:
THE MAPPING PROJECT

The effective management of the State’s interest in tide-flowed lands requires
that all concerned parties have a clear understanding of the extent of the public’s
holdings. It is also essential that the boundary line dividing State and private own-
ership be clearly delineated. To realize these objectives accurate surveys and maps
must be prepared.

The State has had a long history of involvement in attempting to ascertain its
interest in lands lying under tidewater. This was reflected in an 1864 enactment in
which the Legislature directed the Riparian Commissioners to su rvey the State’s
riparian claim in certain boundary waterways. N.J.S.A. 72:3-7. Despite the under-
taking of this effort, serious uncertainty concerning the State’s ownership, particu-
larly in meadowland areas, persisted throughout the years. In 1967, the Supreme
Court commented on the effects of this situation in its landmark riparian law de-
cision, O"Neill v. State Highway Department, 50 N.J. 307, 316 (1967): ”...vast
areas of valuable land are now idled by the tidelands controversy, and still other
property, already improved, lies in its shadow, there is an economic blight which
should be dissipated in the public interest.”’ The passage of twelve years since the
O’Neill, supra decision, has made the need to ascertain the extent of the State’s
claim no less pressing, for the public interests and for those of private landowners
whose titles might be subject to a cloud.

The actual delineating of those lands now or formerly flowed by mean high
water is a complex and expensive process, particularly in areas where there have
been extensive artificial changes. This was recognized by the Supreme Court in
O°Neill, supra, 50 N.J. at 320:

""As a matter of good housekeeping, the appropriate officers of the State
should do what is feasible to catalogue the State's far-flung holdings, but
we cannot be indifferent to the difficulties involved, especially in ascertain-
ing all the tidelands to which the State has clear or colorable title.”

In a second decision, Transcontinental Gas Pipeline Corp. v. Department of
Conservation, etc., 43 N.J. 135, 145 (1964), the Court observed that the task of
title determination “’...would be a monumental and costly undertaking.”” Experi-
ence has demonstrated the accuracy of these predictions.

The Mapping Statute

In 1969, in response to the O‘Nei// decision, legislation was adopted that di-
rected the Natural Resource Council to conduct title studies and surveys of the
state’s meadowlands, which were defined to include those lands now or formerly
consisting chiefly of salt water swamps, meadows, or marshes. N.J.S.A. 13:18-13.1.
The statute specified that in determining which lands were State-owned, the Coun-
cil was to consider the following factors:

"“....the mean high water line as established by the United States Coast and
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Geodetic Survey [predecessor of the National Ocean Survey, NOS] . the
nature of the vegetation thereon, artificial changes in land or water eleva-
tion, and such other historical or scientific data which, in the opinion of
the council, are relevant in determining whether a parcel is now or was
formerly flowed by mean high tide.” N.J.S.A. 13:18-13.3

Following the completion of the study and survey, the Council was instructed
to publish a map portraying the results and clearly indicating those lands designa-
ted as State-owned lands. N.J.S.A. 13:18-13.4. In the event that a person was
aggrieved by this designation, the statute provided him with an opportunity to pre-
sent information on his behalf to the Council, prior to commencing a legal action.
NJ.S.A. 13:1B-13.5,

Implementing the Statute

The mapping statute specified that the initial title study and survey was to be
of the area within the Hackensack Meadowlands, and the Natural Resource Coun-
cil was given six months to complete the assignment. N.J.S.A. 13:718-13.2 In re-
sponse to this direction, the Council on January 14, 1970 published a two part
map, entitled Part / and Part // of the Block and Lot Subdivisions in the Hacken-
sack Meadow/ands, commonly known as the gray and white map. The area in gray
indicated lands in which the State had some degree of ownership interest, and the
area in white depicted those lands in which the State had no interest. This map was
essentially an enlargement of a topographic map prepared in 1890. It was subjected
to legal challenge in the case of State v. Counci/ in the Division of Resource Devel-
opment, New Jersey Superior Court, Law Division, Bergen County, Docket Num-
ber L-12561-68, decided September 8, 1971, unpublished opinion: where the
court found that the map had not been prepared in conformance with the statu-
tory requirements contained in N.J.S.A. 13- 18- 13.3 and ordered that it be sup-
pressed.

As a result of this legal decision it became necessary to develop a more pre-
cise method for ascertaining the extent of the State’s interest in meadowlands. In
its search for an acceptable approach the Department of Environmental Protection
considered conventional surveying and tide gauging techniques. The DEP determ-
ined that it could not rely solely on engineering methods because of cost and time
factors, as well as the practical difficulties of applying theni in tidal marshes.

The DEP ultimately developed a mapping program that combined physical,
biological, historical and aerial photographic data. High quality aerial photomaps
were produced for the Hackensack and Newark-Elizabeth meadows. A series of
overlays were prepared from historical information, consisting of old maps, surveys,
title and other records and aerial photographs, to reconstruct the location of the
former mean high tide line. In addition, a series of color infra-red aerial photo-
graphs were taken and analyzed to determine the location of certain species of veg-
etation, e.g., Spartina Alterniflora. The presence of specific types of vegetation
which grow in tidal environments was correlated to the location of the mean high
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water line by utilizing photo-interpretative tech niques. Where this vegetation was
not present the more conventional methods were employed. The data was review-
ed, analyzed and interpreted, and the results were portrayed on final claims over-
lays imposed on base maps that conformed with national Map accuracy standards
as published by the federal government.

The Natural Resource Council held public hearings concerning the base maps
and claims overlays, and on June 13, 1973, October 10, 1973, December 12, 1973,
February 20, 1974 and June 12, 1974, it approved 37 panels of the new maps em-
bracing approximately 20,000 acres in the Hackensack Meadowlands (36 panels)
and the Newark-Elizabeth meadows (one panel). The validity of these maps and
mapping techniques was challenged in City of Newark, et al v. Natural Resource
Council, DEP, New Jersey Superior Court, Appellate Division, Docket Number
A-3311-72. The appellate court remanded the matter to the Law Division of the
Superior Court, Bergen Courfty, for the purpose of creating an administrative rec-
ord susceptible of review, and for proposed findings of fact and conclusions of law
on the part of the trial judge. On August 23, 1978, Judge Theodore W. Trautwein,
the judge to whom the matter had been remanded, released his proposed findings
of fact and conclusions of law. He found that the maps and the mapping techniques
satisfied the requirements set forth in the mapping statute,

Thereafter, on May 24, 1979, the Appellate Division adopted Judge
Trautwein’s findings and conclusions and ruled that they were fully warranted by
the record. The appellate court noted that its decision merely affirmed that the
Natural Resource Council’s maps reasonably conformed with the legislative direc-
tives concerning their preparation. Significantly, the court observed: "“[i]tis also
apparent that the conventional method of land surveying is wholly unreliable and
inappropriate for the purpose of identifying whether lands are now or were former-
ly flowed by mean high tide as a basis for the State’s claims of ownership.” [t also
emphasized that the decision was not intended to be definitive with respect to the
State’s claim as against other parties who might claim ownership. Such disputes
would have to be determined on the basis of evidence produced in quiet title actions,
Both parties filed petitions for certification to the Supreme Court. On September
18, 1979, certification was granted and the Supreme Court will hear the case in the
future.
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SECTION 8. APPRAISALS

A. Appropriate Consideration

Once a decision has been made that a conveyance of a parcel of State riparian
land is in the public interest, the next issue that must be addressed is the determ-
ination of the appropriate consideration for the transfer. This price is established
in the first instance by the Natural Resource Council. Thereafter, the proposed
transaction, including the price, is subject to review and approval by the Commis-
sioner of Environmental Protection and the Governor. N.J.S.A. 13; 1B-13.

The general riparian statutes do not provide detailed guidelines or standards
to assist the Council in establishing proper consideration. The issue has been the
subject of some discussion in the case law where it has been indicated that ‘.. the
State has broad power in determining the consideration for a grant of riparian
lands.” LeCompte v. State, 65 N.J. 447, 452 (1974). The Council’s discretion,
however, is limited to the extent that the lands which are to be conveyed are trust
assets of the School Fund. See section 2 for a discussion of the Fund. Significantly,
the Appellate Division in the second LeCompte case ruled that in determining the
consideration for a riparian grant the proper standard should be fair market value
at the time of conveyance. LeCompte v. State, 128 N.J. Super. 552, 562 (App.
Div. 1974), certif. denied 66 N.J. 327 (1974). Where conveyances pursuant to the
meadowlands statutes are contemplated, the Council is also directed to determine
current fair market value, and is further instructed to consider the actions of the
claimant, the person holding or occupying riparian lands under color of title, who
in good faith made improvements or paid taxes, or both, on the lands in question.
NJ.S.A 13:18-13.9

B. Appraisals

In establishing consideration for a proposed riparian conveyance, the Natural
Resource Council requires expert advice as to value. Where the property to be con-
veyed is to be used for industrial, commercial or substantial residential develop-
ment, a full appraisal report needs to be prepared. It is likely that under these cir-
cumstances an independent fee appraiser will be retained and that the costs will be
assessed to the applicant. Where the proposed riparian instrument is intended to
authorize development of a single lot for residential purposes or the construction
of a small bulkhead, a full appraisal report may noi be needed. In those situations,
the recommended consideration may be derived by a staff analysis of market sales
statistics and relevant tax assessment data, and set forth in a statement or report
concerning the value of the proposed conveyance.

It is essential that the nature and the limitations of an appraisal of State owned
riparian lands be understood. Appraisals need not be accepted at face value. As the
following excerpt from an appraisal textbook indicates, the Council must apply
judgement in reviewing appraisal reports and in ultimately determining the recom-
mended consideration for a riparian conveyance.
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"An appraisal of value is an estimate. It is an opinion. An appraisal of the
value may be interpreted broadly as the answer to a question under specif-
ically stated conditions and circumstances. This estimate of value requires
professional expertise, as well as an understanding of the application of
certain methods and techniques...

The reliability of an appraisal of the value depends upon the basic compe-
tence and integrity of the appraiser, and upon the soundness and skill with
which he processes pertinent data.”” American Institute of Real Estate
Appraisers, The Appraisal of Real Estate, p.3(1974).

Special problems have been recognized when the property to be appraised is
tide-flowed land. The experts agree that fixing a value for such property is more
difficult and requires greater skills than ordinary appraisal assignments.

“When appraising this type of property the appraiser is confronted with
many problems which are magnified by the fact that there is little judicial
or appraisal authority to serve as a guide. These lands are rarely sold on the
open market due to the very limited number of parcels held in fee simple.
Even submerged land leaseholds are not bought and sold by the average
real estate investor or speculator. They are, however, usually acquired by
users who have a definite need for the property. Utility value therefore be-
comes an important criterion and is considered to be synonymous with
market value.” Cunningham, The Appraisal of Riparian Rights, The
Appraisal Journal, April 1973, 190-197.

The concept of utility value or enhancement value, referred to in the excerpt
from The Appraisal Journal, is particularly helpful in determining the fair market
value of State owned riparian lands. It requires an analysis of the increment of val-
ue added to the upland by its assemblage with the tide-flowed parcel. In order to
assign the proper weight to this factor and conduct this before and after evalua-
tion, the Council and the appraiser must consider the intended use of the property,

Additional uncertainties as to value are present when the extent of the State’s
interest is unclear. This is frequently the case in meadowlands and other areas
where there have been extensive artificial improvement. In these situations it is
probable that the conveyance sought would be a quit-claim, that is, a deed relea-
sing any title that the State may have in the subject property. Under these circum-
stances the Council in fixing the price must assess the strength of the State’s claim
and the likelihood of success if the title issue is litigated. The establishment of a
fair consideration, for all parties concerned in these instances is especially difficult,
and requires a close working relationship between the appraiser, the Council staff
and the legal counsel provided by the Office of the Attorney General.

C. The Appraisal Report

Appraisal reports submitted to the Counci| should consist of an identification
of the property and site photographs. They should also include a complete des-
cription of the property: land, Improvements, zoning, assessed valuation, and a
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delineation of title for the last twenty-five years; such title information should be
provided to the appraiser by the responsible attorney. A detailed discussion of the
appraisal methods utilized for determining fair market value should be part of the
report, including an analysis of the utility or enhancement value of the parcel to
be conveyed. Further, the appraiser should include a discussion of such other in-
formation utilized in reaching his conclusion as will assist the Council in making
its determination.

* s . . . . . . N
It should be noted that the utilization of the fair market value concept is somewhat imprecise in this con-
text. Generally, the concept presumes the existence of comparable sales and a ready market for the prop-
erty. Because of their nature and applicable statutory provisions, this is rarely, if ever, the case with respect

to tide-flowed land. Therefore, a more accurate concept might be fair value or fair price to all parties
concerned,
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SECTION 9. PROCEDURES

A. Organization

The Bureau of Tidelands, (formerly the Office of Riparian Lands Management),
in the Division of Coastal Resoumés, Department of Environmental Protection is
the State agency which is most directly involved in riparian lands management. The
Bureau's staff is divided into three units: grant unit, permit unit and enforcement
unit. The Bureau is responsible for the initial review and processing of all applica-
tions for riparian conveyances, permits and licenses, and, in addition, serves as staff
to the Natural Resource Council.

The Natural Resource Council is contained within the Division of Coastal Re-
sources. Its principal statutory functions are to review and approve applications for
riparian grants, leases and commercial dredging licenses. The Council may hear ap-
peals from decisions of the Division of Coastal Resources concerning water-front
development permits. N.J.A.C. 7:1C-1.9. it also has special duties concerning
meadowlands title studies and development. N.J.S.A. 13:1B-13.7 et seq., see
section 7 for discussion of the mapping project. The following organizational chart
illustrates the allocation of responsibility.

GOVERNOR |=—m— e — — — ~
|
(
|
1
COMMISSIONER OF | -]  OFFICE OF THE
ENVIRONMENTAL PROTECTION ATTORNEY GENERAL

I

DIVISION OF COASTAL
RESOURCES

BUREAU OF TIDELANDS NATURAL RESOURCE | _
COUNCIL

B. Processing of Applications

Applications for riparian grants, leases, licenses and permits are prepared on
forms provided by the Bureau of Tidelands. Copies of the forms in use at the time
of the publication of this handbook are provided in the Appendix. Applications
must be accompanied by the appropriate filing fee; $25 for riparian grants and ri-
parian licenses; see N.J.A.C. 7:1C-1.5 for water-front development permit fees. In
addition to these fees, preparation fees for grants, leases and licenses have been im#
proved in accordance with the following schedule:
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Grant and Lease Preparation Fees-based upon total consideration:

Consideration Fee
$ 110 10,000 oottt ear e e e erevarnensaeanens $100
10,001 t0 15,000 ..eeveuiiiiereriniieeieeiree et ee et reeearee e 160
15,007 10 20,000 ..oeeiiriiitcee ettt e e e e e eeeeeeenneens 200
20,007 10 25,000 .coiiieiieieeieeee et a e e 250
25,007 t0 30,000 ..o eer e e e eraa s 300
30,007 t0 35,000 ..oioiiiiieeieee e et et e 350
35,007 10 40,000 .eoveeieeeieieeee et 400
40,007 t0 45,000 eoereriiiiieiiiriee it r e 450
45,007 10 50,000 ....ooiieieeiiie et 500
50,007 and UPWArd c.oeeeeieriiiiiiee e eeee e e e e 550
License Preparation Fees -- based upon total consideration:
Consideration Fee
110 5,000 .. e re e e s $ 50
5,007 10 10,000 «eiverrreererririaeieeeeeeesieseeereeee s s arae e eteeeser e aees 100
10,007 10 15,000 ooiriiiiiiiiiie ettt 150
15,007 10 20,000 oottt e e 200
20,007 t0 25,000 ..cuiiriiiieeriiieee ettt e e 250
25,001 10 30,000 .ottt a e e 300
30,001 t0 35,000  ...uviieiiiie ittt e e et e e e e e e e 350
35,0071 t0 40,000 ooeiiieeiiieiicee e 400
40,007 10 45,000 .ooiiiiiiii et 450
45,007 t0 50,000 ceouiieiieieei e et aa s 500
50,007 and UPWAId .oeceeiieie ettt eee e e ee e eee e e 550

Once a complete application is received, its receipt is acknowledged and a file
number is assigned. The application is then processed for clearances. A memoran-
dum describing the proposed project, a location map and survey map are circulated
within the Department of Environmental Protection and to other State agencies
for comments. Following their receipt, the DEP, in accordance with the ninety
day law, N.J.S.A. 13:1D-29 et seq., may approve and issue a water-front develop-
ment permit. Riparian grants, leases and licenses, on the other hand, require the
approval of the Natural Resource Council.

Prior to the approval of a riparian conveyance, an appraisal or statement con-
cerning value is required. See section 8 for a discussion of this subject. In approp-
riate situations, the Bureau of Tidelands defers the preparation of this information
until the Natural Resource Council has approved the application in concept. There-
after, the necessary information relating to price is assembied and the proposal is
resubmitted to the Council,

After processing steps are completed, the application is placed on the Natural
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Resource Council schedule of cases. The proposed conveyance is reviewed at a
Council meeting and, if approved by the Council, is subject to the further approv-
al of the Commissioner of Environmental Protection and the Governor.

Subsequent to their issuance, riparian grants and leases are recorded in the
liber books of the Bureau of Tidelands, and their locations are plotted on the ap-
propriate Atlas sheet to indicate the transfer. These books constitute a permanent
and complete record of the State’s riparian conveyances.

CONCLUSION

This handbook was designed to provide a ready source of general information
concerning riparian rights, and to assist interested persons in improving their un-
derstanding of the riparian lands management system. However, it is essential that
the inherent limitations of a publication of this type be recognized. The handbook
was not intended to resolve all of the jssues that may arise in this complex area.
Even where a general rule appears to be relevant, it is likely that its application to
a specific factual setting will require additional investigation and analysis.
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I. STATUTES

a.

APPENDIX |

Riparian Lands Statutes, /v.J.S.A. 712:3-1 et seq.
CHAPTER 3

RIPARIAN LANDS

ARTICLE 1. LEASES, GRANTS AND CONVEYANCES

See.

12

12:
12:

12

12:

12:

12

12:

* Several of the statutes that appear in this Ap

1979. The materials reprinted herein are provided f

:3-1.

:3-5,

:3-10.

3-11.

A. IN GENERAL

Commissioners to make survey and report as to riparian
lands, ete.

P. L. 1869, c. 883, p. 1017

Establishment of exterior bulkhead and pier lines in tide-
waters of Hudson river, New York bay and Kill von
Kuil.

Filling in beyond bulkhead lines; erection of piers.

Repeal of wharf act of 1851; reclaiming or building upon
lands under tidewaters; consent of department; prior
grants and licenses.

Conveyances or leases to grantee or licensee under legis-
lative act; amount of rental or purchase price; conver-
sion of lease into conveyance; rights of grantee or li-
censee.

Payment of or security for purchase money or rentals for
lands below high-water mark.

Grant of riparian land not improved; notice to riparian
owner.

Inability to give required notice; notice by publication;
effect.

Trespass on lands of state under water; proceedings by
attorney general; expenses.

Grant to person other than riparian owner; procedure.

P. L. 1871, ¢. 256, p. 44

Lease or conveyance to riparian owner on application to
board.
Waters excluded.

P.L.1871,¢c. 605, p. 1128

Covenants, clauses and conditions in grants or leases
whether land under water or not.

should refer directly to the primary sources,
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Sec.

12:3-16.

12:3-17.

12:3-18.

12:3-19.

12:3-20.

12:3-21.
12:3-22.
12:3-23.
12:3-24.

12:3-25.

12:3-26.

12:3-27.

12:3-28,

P.L.1872,¢. 518, p. 99
Changes in pier lines or lines of solid filling; map and
survey; basins.
Encroachment prohibited.
Lease or sale of basins; dedication as public basins,

P L. 1874, ¢ 427, p. 103

Fixing of purchase price or rentals for lands below high-
water mark or formerly under tidewater; lease or con-
veyance.

P.L. 1875, c. 308, p. 53

Extension of surveys over tidewaters.

P.L.1877,¢.77,p. 113

Right of way separating riparian owner’s lands from tide-
water; effect on leases and grants.

P . L.1891,¢c.5,p.15

Establishment of bulkhead and pier lines around islands in
tidewaters.
Sale or lease of riparian lands around islands, reefs or
shoals.
P.L.1891,c. 123, p. 213

Removal of sand and other material without license; pen-
alty; exception.

License to remove sand or other materials from lands un-
der tidewaters.

Lease or grant to persons other than riparian owners:; no-
tice to riparian owners.

Sale or lease of lands below high-water mark; lease con-
vertible into grant not required.

Renewals of leases: provision for determining annual
rentals.

P, L. 1910, c. 103, p. 15}
Laying pipes under tidal waters; consent of governor and
board required.
P. L. 1918, ¢. 178, p. 509
Enlarging or reducing tidewater basins; reclamation:

leases and grants: limitations.

P.L. 1927, ¢c. 336, p. 788

Construction or alteration of bridges over tidal waters;
approval of board; repeal by subsequent act.

B. PALISADES

Terms and conditions required in lease or grant.
Work or operations for buildings and commerecial purposes.
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See.
12:3-31.
12:3-32.

12:3--33.

12:3-34.
12:3-35.

12:3-3¢,

12:3-37.

12:3-37.1

12:3-38.
12:3-39.

12:3-40.
12:3-41,
12:3-42.

12:3-43.
12:3-44.

12:3-45.
12:3-46.

12:3-47.

“Palisades” defined.
Certain leases, grants and conveyances not affected.

TO0 STATE, MUNICIPALITIES AND OTHER SUBDIVISIONS

Grant of riparian lands for public park, place, street or
highway.

Conditions in grant.

Authority of bridge companies to construct bridges over
lands granted.

Revocable lease or permit for nominal consideration:
grant to new grantee; condition.

Prior acts relating to leases and grants of riparian lands
to municipalities for streets, highways, parks and other
public purposes.

Counties, municipalities and other instrumentalities of the State;
lease or permission to use for park or recreational purposes.

D. CONFIRMATORY LEASES AND GRANTS

Investigation by board on petition of riparian owner.

Execution of confirmatory lease or grant; consideration;
effect.

Grant of additional lands; consideration.

Character of lands affected.

Facts to be considered by board in determining whether
confirmatory lease or grant should be granted.

When grant may be executed to petitioner.

Who entitled to confirmatory lease or grant,

E. ERRONEOUS GRANTS

Erroneous grant to other than riparian owner; valid un-
less riparian owner acts.

Grant to named grantee in default of application and pay-
ment by riparian owner.

Additional consideration for further grant.

ARTICLE 2. DELINQUENT RIPARIAN LEASES;

12:2-48.
12:3-49,

12:3-50.
12:3-51.
12:3-52,
12:3-52.
12:3-54,

RE-ENTRY BY STATE

List of riparian leases in arrears.

Re-entry under covenant by board on behalf of state when
rent unpaid.

Manner of re-entry.

Notice.

Contents of notice.

Report by board to state treasurer.

State treasurer to transmit original lease to board; new
lease or grant.

Certificate of re-entry and repossession; reecording; fee.
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Sec.
12:3-56.
12:3-57.

Rights of state as to unpaid rentals not affected.

State treasurer released from responsibility under original
lease.

ARTICLE 3. MOORING OR FASTENING BOATS

12:3-61.

12:3-62.
12:3-63.

UPON RIPARIAN LANDS

Declared a nuisance.

Misdemeanor.

Proceeding by board for removal of boat, barge or raft;
lien for costs of removal.

Enforcement of lien by sale; notice; fees and costs: dis-
position of proceeds.

Expenses paid by state treasurer; reimbursement.

Lands devoted to park purposes excepted.

ARTICLE 4. ACQUISITION OF RIPARIAN LANDS BY
STATE; LEASE FOR COMMERCIAL ENTERPRISES

12:3-64.
12:3-65.
12:3-66.

12:3-67.
12:3-68.

12:3-69.
12:3-70.

12:3-71.

Acquisition by board; jurisdiction; entry before making
compensation; use of lands acquired.

Lease or grant of lands acquired; maximum period; re-
strictions.

Lease or grant to former owner; improvements by lessee
or grantee.

Operation of commercial enterprise by lessee or grantee.

Annual percentage of income in lieu of rent reserved in
cash.

Moneys received by board from leases and grants.

Improvements and fixtures and title and goodwill of enter-
prise to revert o state.

Laws applicable.
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ARTICLE 1. LEASES, GRANTS AND
CONVEYANCES

A. IN GENERAL
12:3-1. Commissioners to make survey and report as to
riparian lands, etc.

P.1.1864, c. 391, p. 681 (Rev.1877, pp. 981, 982, §§ 1 to 6; C.
S. pp. 4383, 4384, §§ 1 to 7), entitled “An Act to ascertain the
rights of the state and of the riparian owners in the lands lying
under the waters of the bay of New York, and elsewhere in the
state,” approved April eleventli, one thousand eight hundred and
sixty-four, saved from repeal. [This act provides for the ap-
pointment of a board of commissioners to cause to be made sur-
veys of the lands lying under the waters of the bay of New York,
of the Hudson river and the lands adjacent thereto, the Kill von
Kull, Newark bay, Arthur Kill, Raritan bay and the Delaware
river opposite to the county of Philadelphia, not theretofore
granted by the state; to ascertain the state’s rights in the same
and the value thereof; to fix the exterior line beyond which no
permanent obstruction should be permitted and to report to the
legislature and recommend a plan for the improvement, use,
renting or leasing of said lands with maps of said lands showing
the said exterior line, the lines of existing piers, etc., and any

grants of such lands not then occupied, with other appropriate
information.]

12:3-2. Establishment of exterior bulkhead and pier lines in

tidewaters of Hudson river, New York bay and
Kill von Kull

The bulkhead line or lines of solid filiing and pier lines in the
tidewaters of the Hudson river, New York bay and Kill von Kull,
lying between Enyard’s dock, on the Kill von Kull, and the New
York state line, so far as they have been recommended and re-
ported to the legislature by the commissioners appointed under
the act entitled “An act to ascertain the rights of the state and
of the riparian owners in the lands lying under the waters of the
bay of New York, and elsewhere in the state,”” approved April
eleventh, one thousand eight hundred and sixty-four (1..1864, c.
391, p. 681), by report bearing date February first, one thou-
sand eight hundred and sixty-five, are hereby adopted and de-
clared to be fixed and established as the exterior bulkhead and
pier lines between the points above named, as such exterior bulk-
head and pier lines so fixed, established and adopted are shown
upon the manuscript maps, accompanying said report, and filed
in the office of the secretary of state, except as said lines have
been or may hereafter be changed pursuant to section 12:3-13 of
this title and except said lines drawn on said maps over or upon
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lands within the boundaries of the grant made to the Morris Ca-
nal and Banking Company by the act entitled “A further supple-
ment to the act entitled ‘An act to incorporate a company to
form an artificial navigation between the Passaic and Delaware
rivers,” passed December thirty-first, eighteen hundred and
twenty-four,” approved March fourteenth, one thousand eight
hundred and sixty-seven (L.1867, c. 133, p. 251).

12:3-3. Filling in beyond bulkhead lines; erection of piers

It shall not be lawful to fill in with earth, stones or other solid
material, in the tidewaters of the Hudson river, New York bay
and Kill von Kull, beyond the bulkhead line or lines of solid fill-
ing by section 12:3-2 of this title adopted, fixed and established,
laid down and exhibited on the aforesaid maps; and it shall not
be lawful to erect or maintain any pier or other structure exteri-
or to the said bulkhead line or lines of solid filling in any place
or places where no exterior line for piers is reported or indicated
by said maps, on the Hudson river, New York bay and Xill von

{ull and when an exterior line for piers is recommended and
shown by said report and maps, no erection or structure of any
kind shall be erected, allowed or maintained beyond or exterior
to the aforesaid buvlkhead line or lines of solid filling, except
piers which shall not exceed one hundred feet in width respective-
lv, and which shall in no case extend beyond the line indicated
for piers on said maps accompanying said report; and no piers
shall be constructed in said tidewaters, when such exterior pier
lines are adopted, fixed and established, at less intervals between
such piers than seventy-five feet, except at places occupied and
used for ferries, or to be so occupied or used, when the spaces be-
tween the piers may be less; nor shall any such pier be con-
structed in any other manner than on piles or on blocks and
bridges; and if on blocks and bridges, such blocks and bridges
shall not occupy more than one-half of the length of the pier,
and they shall be so constructed as to permit a free flow or pas-
sage of water under and through them, without any other inter-
ruption or obstruction than the pile or blocks necessary to sup-
port said piers.

12:3-4. Repéal of Wharf Act of 1851; reclaiming or building
upon lands under tidewaters; consent of depart-
ment; prior grants and licenses

The repeal of the act entitled “An act to authorize the owners
of lands under tidewaters to build wharves in front of the same,”
approved March eighteenth, one thousand eight hundred and fif-
ty-one (L.1851, p. 335), as to the tidewaters of this State below
the line of mean high tide, by section three of the act entitled
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“Supplement to an act entitled ‘An act to ascertain the rights of
the State and of riparian owners in the lands lying under the wa-
ters of the bay of New York and elsewhere in this State,’ ap-
proved April eleventh, eighteen hundred and sixty-four,” ap-
proved March thirty-first, one thousand eight hundred and six-
ty-nine (L.1869, c. 383, p. 1017), as amended by the act ap-
proved March twentieth, one thousand eight hundred and nine-

ty-one (L.1891, c. 124, p. 216), shall not be construed to restore
any supposed rights, usage or local common law, founded upon
the tacit consent of the State or otherwise to fill in any land un-
der water Lelow mean high tide.

Without the grant or permission of the Department of Conser-
vation and FEconomic Development no person or corporation
shall fill in, build upon or make any erection on or reclaim any
of the lands under the tidewaters of this State;” and in case any
person or corporation so offending shall be guilty of purpres-
ture, which shall be abated at the cost and expense of such per-
son or corporation, on application of the Attorney-General, un-
der judgment of the Superior Court or by indictment in the
county in which the same may be, or opposite to or adjoining
which said purpresture may be; provided, however, that neither
this section nor any provision contained in sections 12:3-2 to
12:3-9 of this Title, shall in anywise repeal or impair any grant
of land under water, or right to reclaim made directly by legisla-
tive act, or grant or license, power or authority, so made or giv-
en, to purchase, fill up, occupy, possess and enjoy lands covered
with water fronting and adjoining lands owned or authorized to
be owned by the corporation, or grantee or licensee in the legisla-
tive act mentioned, its, his or their representatives, grantees or
assigns, or to repeal or impair any grant or license, power or au-
thority to erect or build docks, wharves and piers opposite and
adjoining lands owned, or authorized to be owned by the corpora-
tion, or grantee or licensee in the legislative act mentioned, its,
his or their representatives, grantees or assigns made prior to
Jaly first, one thousand eight hundred and ninety-one, or given
directly by legislative acts, whether said acts are or are not re-
pealable, and as to any revocable license given by the board of
chosen freehiolders of a county prior to July first, one thousand
eight hundred and ninety-one, to build-docks, wharves or piers,
or to fill in or reclaim any lands under water in this State, the
same shall be irrevocable so far as the land under water has been
or shall be lawfully reclaimed or built upon under any such 1li-
cense issued prior to July first, one thousand eight hundred and
ninety-one, provided such reclamation or building under such 1li-
cense shall be completed prior to January first, one thousand
eight hundred and ninety-two; but as to the future such revoca-
ble license, if the said lands covered by the license have not been
wholly or in part lawfully reclaimed or built upon, is hereby re-
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voked, and no occupation or reclamation of land under water
without such legislative act or revocable license shall divest the
title of the State, or confer any rights upon the party who has
reclaimed or who is in possession of the same.

12:3-5. Conveyances or leases to grantee or licensee under
legislative act: amount of rental or purchase
price; conversion of lease into conveyance;
rights of grantee or licensee

In case any person or corporation who by any legislative act,
is a grantee or licensee, or has such power or authority, or any
of his, her or their representatives or assigns shall desire a pa-
per capable of being acknowledged and recorded, made by and in
the name of the State of New Jersey, conveying the land men-
tioned in the proviso to the third section of an act entitled “Sup-
plement to an act entitled ‘An act to ascertain the rights of the
State and of riparian owners in the lands lying under the waters
of the bay of New York and elsewhere in this State,’ approved
April eleventh, eighteen hundred and sixty-four,” approved
March thirty-first, one thousand eight hundred and sixty-nine
(§ 12:3-4 of this Title), whether under water now or not, and
the benefit of an express covenant, that the State will not make
or give any grant or license power, or authority affecting lands
under water in front of said lands, then and in either of such
cases, such person or corporation, grantee or licensee, having
such grant and license, power or authority, his, her or their rep-
resentatives or assigns on producing a duly certified copy of
such legislative act to the Flanning and Development Council in
the Department of Conservation and Economic Development,
and in case of a representative or assignee also satisfactory evi-
dence of his, her or their being such representative or assignee,
and requesting such grant and benefits as in this section men-
tioned, shall be entitled to said paper so capable of being ac-
knowledged and recorded, and granting the title and benefits
aforesaid, on payment of the consideration hereinafter men-
tioned; and the Planning and Development Council, and Com-
missioner of Conservation and Economic Development with the
Governor and Attorney-General for the time being, to be shown
by the Governor signing the grant, and the Attorney-General at-
testing it, shall and may execute and deliver and acknowledge in
the name and on behalf of the State, a lease in perpetuity to
such grantee or licensee or corporation having such grant, li-
cense, power or authority, and to the heirs and assigns of such
grantee or licensee, or to the successors and assigns of such cor-
poration, upon his, her or their securing to be paid to the State
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an annual rental of such reasonable sum as the Planning and
Developfment Council may fix with the approval of the Commis-
sioner of Conservation and Economic Development for each and
every lineal foot measuring on the bulkhead line, or a convey-
ance to such grantee or licensee or corporation having such
grant, license, power or authority, and to the heirs and assigns
of such grantee or licensee, or to the successors and assigns of
such corporation in fee, upon his, her, or their paying to the
State such reasonable sum as the Planning and Development
Council may fix with the approval of the Commissioner of Con-
servation and Economic Development for each and every lineal
foot measuring on the bulkhead line, in front of the land includ-
ed in said conveyance; provided, that no corporation to whom
any such grant, license, power or authority was given by legisla-
tive act as aforesaid, in which provision was made for the pay-
ment of money to the Treasurer of the State for each and every
foot of the shore embraced and contained in the act; nor the as-
signs of such corporation shall be entitled to the benefits of this
section; and provided further, that the board shall in no case
grant lands under water beyond the exterior lines hereby estab-
lished, or that may be hereafter established, but the said convey-
ance shall be construed to extend to any bulkhead or pier line
further out on said river and bay that may hereafter be estab-
lished by legislative authority; in case any person or corpora-
tion taking a lease under this section, shall desire afterwards a
conveyance of all or any part of the land so leased, the same
shall be made upon payment of such reasonable sum for every
such lineal foot, as the Planning and Development Council may
fix, with the approval of the Commissioner of Conservation and
Economic Development, the conveyance or lease of the board un-
der this section or sections 12:3-2 to 12:3-9 of this Title, shall
not merely pass the title to the land therein described, but the
right of the grantee or licensee, individual or corporation, his,
her or their heirs and assigns, to exclude to the exterior bulk-
head line, the tidewater by filling in or otherwise improving the
same, and to appropriate the land to exclusive private uses, and
so far as the upland from time to time made shall adjoin the
navigable water, the said conveyance or lease shall vest in the
grantee or licensee, individual or corporation, and their heirs
and assigns, the rights to the perquisites of wharfage, and other
like profits, tolls and charges.

12:3-6. Payment of or security for purchase money or ren-
tals for lands below high-water mark

No grant hereafter made, extending beyond the line of high-
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water mark, shall be in force or operation as to so much thereof
as extends below said line of high-water mark, until the grantee
or grantees shall have paid into the treasury of the state such
compensation or rentals, or secured to the state such payment or
rentals for the estate in the lands lying below the said line of
mean high-water mark, contained in and conveyed by such grant
or lease as provided in section 12:3-7 of this title.

12:3-7. Grant of riparian land not improved; notice to ri-
parian owneyr

If any person or persons, corporation or ecorporations, or asso-
ciations, shall desire to obtain a grant for lands under water
which have not been improved, and are not authorized to be im-
proved, under any grant or license protected by the provisions of
sections 12:3-2 to 12:3-9 of this title, it shall be lawful for the
board, together with the governor and attorney general of the
state, upon application to them, to designate what lands under
water for which a grant is desired lie within the exterior lines,
and to fix such price, reasonable compensation, or annual rentals
for so much of said lands as lie below high-water mark, as are to
be included in the grant or lease for which such application shall
be made, and to certify the boundaries, and the price, compensa-
tion or annual rentals to be paid for the same, under their
hands, which shall be filed in the office of the secretary of state;
and upon the payment of such price or compensation or annual
rentals, or securing the same to be paid to the treasurer of this
state, by such applicant, it shall be lawful for such applicant to
apply to the commissioners for a conveyance, assuring to the
grantee, his or her heirs and assigns, if to an individual, or to
its successors and assigns, if to a corporation, the land under
water so described in said certificate; and the board shall, in the
name of the state, and under the great seal of the state, grant
the said lands in manner last aforesaid, and said conveyance
shall be subscribed by the governor and attested by the attorney
general and secretary of state, and shall be prepared under the
direction of the attorney general, to whom the grantee shall pay
the expense of such preparation, and upon the delivery of such
conveyance, the grantee may reclaim, improve, and appropriate
to his and their own use, the lands contained and described in
the said certificate; subject, however, to the regulations and
provisions of sections 12:3-2 and 12:3-3 of this title, and such
lands shall thereupon vest in said applicant; provided, that no
grant or license shall be granted to any other than a riparian
proprietor, until six calendar months after the riparian proprie-
tors shall have been personally notified in writing by the appli-
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cant for such grant or license, and shall have neglected to apply
for the grant or license, and neglected to pay, or secured to be
paid, the price that the board shall have fixed; the notice in the
case of a minor shall be given to the guardian, and in case of a
zorporation to any officer doing the duties incumbent upon pres-
ident, secretary, treasurer or director, and in case of a nonresi-
dent, the notice may be by publication for four weeks successive-
ly in a daily newspaper published in Hudson county, and in a
daily newspaper published in New York city.

12:3-7.1. Inability to give required notice; notice by publi-
cation; effect

In the event an applicant for a grant or lease of riparian
lands cannot comply with the provisions of Revised Statutes
12:3-7 or Revised Statutes 12:3-23, requiring 6 months notice to
the riparian or shore owner of an application for a grant or
lease because of the applicant’s inability to determine the loca-
tion of the present or former mean high water line, such appli-
cant shall file with the Department of Conservation and Eco-
nomic Development a notice of his intention to apply for a ripar-
ian grant or lease, describing therein the lands desired, together
with an affidavit of an engineer or surveyor licensed in this
State, setting forth the reasons why the location of the mean
high water line cannot be determined, and requesting permission
of the Commissioner of the Department of Conservation and
Economic Development to publish the notice of intention to
make an application in form prescribed by the commissioner
once a month for 6 successive months, prior to the filing of the
application, in a newspaper publisned and circulated in the coun-
ty or counties wherein the lands are situate. Upon receipt of
such notice of intention the commissioner shall investigate the
facts set forth therein and may grant the requested permission
for publication; and may also, as a condition thereof, require
such additional notice as he shall deem appropriate to inform ad-
jacent property owners of the applicant’s intention to seek a ri-
parian grant or lease.

Upon the execution of the grant or lease after the notice as
provided herein, all privileges or claims of pre-emption of ripari-
an owners to the lands therein described shall forever cease and
terminate.

12:3-8. Trespass on lands of state under water; proceed-
ings by attorney general; expenses
The department may commence a civil action in the name of
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the State of New Jersey against persons and corporations tres-
passing upon or occupying the lands of the State under water, or
which were heretofore under water, and the Attorney-General of
the State is hereby required to commence and prosecute such ac-
tions as may be instituted or directed by the department; and
his expenses and disbursements, and the expenses and disburse-
ments of such assistants as may be appointed by the Governor,
and their reasonable charges and counsel fees shall be taxed by
the court and paid by the State Treasurer, upon presentation of
the bill so taxed.

12:3-9. Grant to person other than riparian owner; proce-
dure

In any case where a grant of the lands of the State under wa-
ter is made by the department to any person other than the ri-
parian owner the State’s grantee shall not fill up or improve
said lands under water until the rights and interest of the ripar-
lan owner in said lands under water (if any he has) shall be ex-
tinguished, as follows: The department shall fix the amount to
be paid to said riparian owner for his rights and interest therein
(if any he has), and said riparian owner shall have the right,
within twenty days after he has been notified of said amount, to
accept said sum in full extinguishment of all his rights, or if he
is dissatisfied with said award he may apply to the Superior
Court for a struck jury to try the question in such place as may
be designated by said court, and said jury may increase or di-
minish the amount to be paid the said riparian owner, and their
verdict shall be final as to said amount, and on the payment or
tender by the State’s grantee to the riparian owner of the
amount fixed by said jury all the rights and interests of said ri-
parian owner in the lands of the State under water in front of
his land shall be extinguished; the costs of the trial shall be paid
as follows: If the verdict of the jury is greater than the award
of the board then the State shall pay the costs of the trial, if the
verdict is the same as the award or less than the award of the
department then the riparian owner shall pay the costs.

12:3-10. ©Lease or conveyance to riparian owner on appli-
cation to board

Any riparian owner on tidewaters in this State who is desir-
ous to obtain a lease, grant or conveyance from the State of New
Jersey of any lands under water in front of his lands, may apply
to the board, which may make such lease, grant or conveyance
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with due regard to the interests of navigation, upon such com-
pensation therefor, to be paid to the State of New Jersey, as
shall be determined by the board, which lease, conveyance or
grant shall be executed as directed in sections 12:3-2 to 12:3-4
of this Title, and shall vest all the rights of the State in said
lands in said lessee or grantee.

The board in its disceretion, upon application in writing from
any riparian owner, may cancel and annul any lease, grant or
conveyance heretofore made to such riparian owner, and there-
upon such lands, and rights therein, so leased, granted or con-
veyed shall revert to the State.

12:3-11. wWaters excluded

Section 12:3-10 of this title shall not interfere with sections
12:3-2 to 12:3-9 of this title as to the waters of the Hudson riv-
er, New York bay or Kill von Kull, easterly of Enyard’s dock.

12:3-12, Covenants, clauses and conditions in grants or
leases whether land under water or not

The board with the concurrence of the governor and attorney
general, in all cases of application for grants or leases of land
now, or at the time of the application, or at the time of the lease
or grant, under tidewater; and in all cases of application for
grants or leases of lands which are not now, or shall not at the
time of the application, or at the time of the lease or grant be un-
der tidewater, and in all cases of applications for leases or
grants for all or any of such lands may, notwithstanding the

first proviso in section 12:3-5 of this title, or any other clause or
matter contained in sections 12:3-2 to 12:3-9 of this title, grant
or lease, or lease first with a covenant to grant, and grant after-
wards, for such principal sum that the interest thereof at seven
per cent will produce the rental, such lands, or any part thereof
lying between what was, at any time heretofore, the original
high-water line and the exterior lines established or to be estab-
lished, and grant or lease in all cases in which, in their discre-
tion, they shall think such grant or lease should be made, such
rights, privileges and franchises as they are authorized to grant
in cases coming directly within said section 12:3-5 of this title,
and enter into the same covenants in the name of the state, in all
cases of grants or leases where they deem such covenants prop-
er, as are authorized in grants or leases under said section
12:3-5 and insert such other covenants, clauses and conditions in
said grants or leases as they shall think proper to require from
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the grantee or lessee, or ought to be made by the state; pro-
vided, that nothing herein contained shall authorize grants or
leases in front of a riparian owner to any other than such ripar-
ian owner, except upon the proceedings and conditions provided
in sections 12:3-2 to 12:3-9 of this title; and provided also, that
the applications for grants or leases, and the certificates of said
commissioners, governor and attorney general, may in the cases
hereby provided for, vary from the provisions of said sections
12:3-2 to 12:3-9 in such manner as to conform to this section,
and any party who has already asked for or accepted a lease or
conveyance may apply for and have the benefits of this section,
notwithstanding such former application or former acceptance
of a lease or conveyance.

12:3-13. Changes in pier lines or lines of solid filling; map
and survey; basins

The board may change, fix and establish any other lines than
those now fixed and established for pier lines, or lines for solid
filling in the waters of the bay of New York or the Hudson riv-
er, or make any changes in any basin now fixed and established,
or lay out and fix and establish any new basin or basins in the
waters of the bay of New York or the Hudson river, and when
so fixed and established, the board shall file a map and surveys
in the office of the secretary of state, showing what lines have
been fixed and established by it for the exterior lines for solid
filling and pier lines, as well as for any changes in basins or
new basins fixed, laid out and established by it under this sec-
tion,

12:3-14. Encroachment prohibited

From and after the filing of said map and surveys in the of-
fice of the secretary of state, no encroachment of any kind shall
be permitted to be made beyond said lines so fixed and estab-
lished for solid filling or pier lines, or in or upon any basin or
basins so laid out and established.

12:3-15. Lease or sale of basins; dedication as public
basins

The board may make, for a satisfactory consideration, any

lease or sale to the owners of the lands fronting on the said ba-

sin, of the right to have the exclusive use of the said basin or ba-

sins, for the purpose of wharfage and docking, and to charge a

reasonable sum for the use of the same on the line of bulkhead
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owned by them respectively; and that from and after the filing
of said map and survey, the same shall remain as a public basin
or basins, and they are hereby dedicated for that purpose.

12:3-16. Fixing of purchase price or rentals for lands be-
low high-water mark or formerly under tide-
water; lease or conveyance

It shall be lawful for the board, together with the governor, to
fix and determine within the limits prescribed by law, the price
or purchase money or annual rental to be paid by any applicant
for so much of lands below high-water mark, or lands formerly
under tidewater belonging to this state, as may be described in
any application therefor duly made according to law, and the
hoard, with the approval of the governor, shall, in the name and
under the great seal of the state, grant or lease said lands to
such applicant accordingly, and all such conveyances or leases
shall be prepared by the board or its agents at the cost and ex-
pense of the grantee or lessee therein and shall be subseribed by

the governor and the board and attested by the secretary of
state.

12:3-17. Extension of surveys over tidewaters

The board shall, at the request of shore owners, extend its
surveys over the tidewaters of this state and prepare and file
maps thereof in the office of the secretary of state showing
what lines have been fixed and established for the exterior lines
for solid filling and pier lines.

12:3-18. Right of way separating riparian owner’s lands
from tidewater; effect on leases and grants

When lands have been or shall be taken or granted for a right
of way and such right of way has been or shall be so located on
land of a riparian owner as to occupy the same along or on the
shore line, thereby separating the upland of the riparian owner
adjoining that used for the right of way from tidewater, such
owner of the land so subject to such right of way shall be held to
be a riparian owner for the purpose of receiving any grant or
lease heretofore or hereafter made of the lands of the state un-
der water, or for the purpose of receiving any notice under sec-
tions 12:3-2 to 12:3-17 of this title; provided, that nothing in
this section shall affect the rights of the state to the lands lying
under water.

A-16



12:3-19.  Establishment of bulkhead and pier lines around
islands in tidewaters

The board, with the approval of the governor and after con-
sultation with the board of engineers acting under the authority
of the secretary of war, shall, from time to time, fix and estab-
lish, around or in front of all islands, reefs and shoals situate in
the tidal waters of this state, exterior lines in said waters, be-
yond which no pier, wharf, bulkhead, erection or permanent ob-
struction of any kind shall be made or maintained, and also the
interior lines for solid filling in said waters, beyond which no
permanent obstruction shall he made or maintained other than
wharves and piers and erections thereon for commercial uses;
brovided, however, that no exterior line around or in front of
anv such island. reef or shoal shall be fixed and established in
front of any riparian grant which was made prior to February
tenth, one thousand eight hundred and ninety-one, unless such
exterior line shall be fixed and established, after consultation
with said board of engineers, at such distance as will, in the
judgment of the board of commerce and navigation, leave suffi-
cient waterway in front of said grants for navigation, and when
the board shall have so fixed and established said lines after
consultation as aforesaid, it shall file a survey and map thereof
in the office of the secretary of state, showing the lines for piers
and solid filling so fixed and established.

12:3~20. Sale or lease of riparian lands around islands,
reefs or shoals

The board, together with the governor, may sell or let to any
applicant therefor any of the lands under water and below mean
high-water mark, embraced within the lines fixed and estab-
lished pursuant to section 12:3-19 of this title, upon such terms
as to purchase money or rental, and under such conditions and
restrictions as to time and manner of payment, the duration and
renewal of any lease, the occupation and use of the land sold or
leased, and such other conditions and restrictions as the interest
of the state may require, and as may be fixed and determined by
the board together with the governor.

12:3-21. Removal of sand and other material without li-
cense; penalty; exception

No person or corporation shall dig, dredge or remove any de-
posits of sand or other material from the lands of the State
lying under tidal waters without a license so to do first obtained
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as provided in section 12:3-22 of this Title, and any person or
corporation who shall so unlawfully dig, dredge or remove any
deposit of sand or other material as aforesaid shall forfeit and
pay for each and every such offense the sum of one hundred dol-
lars ($100.00), to be prosecuted for and recovered by a civil ac-
tion by any person or persons in any court of competent juris-
diction with costs of suit, the one-half the amount so recovered
to be for the use of the State, and the other half to the use of the
person or persons who shall sue for and prosecute the same to
effect; provided, however, that nothing in this section contained
shall prevent the owner of any grant or lease from the State, or
the assignee or lessee thereof, from digging, dredging, removing,
and taking sand and other material within the lines of, or in
front of, such grant or lease, for the purpose of improving lands
granted or leased to them, or their grantors or lessors, by the
State, nor prevent such owner, assignee or lessee from digging
or dredging 4 channel or channels to the main channels, and re-
moving and taking the material therefrom.

12:3-22. License to remove sand or other materials from
lands under tidewaters

The board, with the approval of the governor, may, under
such terms and restrictions as to duration, compensation to be
paid and such other conditions and restrictions as the interests
of the state may require, license by an instrument in writing, ex-.
ecuted in the same manner as grants of land under water are re-
quired to be executed, any person or corporation to dig, dredge
or remove any deposits of sand or other material from lands of
the state under tidewaters.

12:3-23. Lease or grant to persons other than riparian
owners; notice to riparian owners

The board, with the approval of the governor, may lease or
grant the lands of the state below mean high-water mark and
immediately adjoining the shore, to any applicant or applicants
therefor other than the riparian or shore-owner or owners, pro-
vided the riparian or shore-owner or owners shall have received
six months’ previous notice of the intention to take said lease or
grant such notice given by the applicant or applicants therefor,
and the riparian or shore-owner or owners shall have failed or
neglected within said period of six months to apply for and com-
plete such lease or grant; the notice herein required shall be in
writing and shall describe the lands for which such lease or
grant is desired, and it shall be served upon the riparian or
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shore-owner or owners personally; and in the case of a minor it
shall be served upon the guardian; in case of a corporation upon
any officer performing the duties of president, secretary, trea-
surer or director, and in the case of a nonresident owner the no-
tice may be by publication for four weeks successively at least
orice a week in a newspaper or nawspapers published in the
county or counties wherein the lands are situate, and in case of
such publication, a copy of such notice shall be mailed to such
nonresident owner (or in case such nonresident owner be a cor-
poration, then to the president of such corporation, directed to
him at his post-office address, if the same can be ascertained,
with the postage prepaid); but nothing contained in sections
12:3-21 to 12:3-25 of this title shall be construed as repealing,
altering, abridging, or in any manner limiting the provisions
and power conferred upon the riparian commissioners and gov-
ernor by sections 12:3-19 and 12:3-20 of this title.

12:3-24. sale or lease of lands below high-water mark;
lease convertible into grant not required

The board, together with the governor, shall not be required
to give leases for lands of the state under water, convertible into
grants upon payment of the principal sum mentioned therein,
but may sell or let any of the lands of the state below mean
high-water mark upon such terms as to purchase money or rent-
al, and under such conditions and restrictions as to time and
manner of payment, the duration and renewal of any lease, the
occupation and use'of the lands sold or leased, and such other
conditions and restrictions as the interest of the state may re-
quire, as may be fixed and determined by the board, together
with the governor.

12:3~25. Renewals of leases; provision for determining an-
nual rentals

The department, together with the Governor, may, in any
lease of lands of the State below mean high-water mark, provide
for a renewal or renewals of the lease for a subsequent term or
terms to be expressed in the lease, and therein provide that the
annual rentals to be paid for each renewal shall, in case the
amount cannot be agreed upon, be fixed and determined before
the commencement of the renewal term by three arbitrators, one
to be appointed by the State, one by the then lessee, and the
third by their joint agreement, or should they fail to agree, then
by the Superior Court.
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12:3-26. Laying pipes under tidal waters; consent of gov-
ernor and board required

It shall be unlawful for any person or corporation to lay any
pipe or pipes on any of the lands of the state lying under tidal
waters without the consent or permission of the governor and
the board first had and obtained in writing; provided, that
nothing in this section contained shall be construed to apply to
lands under the waters of the Atlantic ocean.

12:3-27. Enlarging or reducing tidewater basins; reclama-
tion; leases and grants; limitations

Whenever the state has, prior to March fourth, one thousand
nine hundred and eighteen, dedicated any lands under water to
public use as a tidewater basin, it shall be lawful for the board,
on the application of the owners of all of the lands abutting
thereon, to either enlarge or reduce the area of said basin or
change the boundaries thereof, and said owners of lands adjoin-
ing and abutting upon said tidewater basin are hereby autho-
rized to fill up and reclaim the same to such extent as the board
in writing may confirm, and the board is hereby authorized and
empowered upon the payment of an adequate consideration
therefor, to grant or lease in the manner provided by law to the
owners of lands adjoining and abutting upon said tidewater ba-
sin, the state’s rights in any portion of said basin so filled up
and reclaimed: provided, however, that no reclamation by any
person of said lands and no grant or lease thereof by the board
shall be valid unless all of the owners of lands fronting and
abutting on said basin shall consent in writing thereto.

Nothing in this section shall authorize the entire closing of
any such basin or its reduction in width to less than two hun-
dred feet; nor shall this section apply to any lands of the Morris
Canal and Banking Company, or operate to relieve said company
from any obligation imposed upon it by law.

12:3-28. Construction or alteration of bridges over tidal
waters; approval of board; repeal by subse-
quent act

Whenever a state board or agency has been or may hereafter

be authorized or directed by any law of this state to build a

bridge or other structure, or to alter or change any existing

bridge or other structure on or over any lands of this state

flowed by the tidal waters thereof, such board or agency, before
proceeding with the work, shall first submit to and obtain the
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approval of such plans or work by and from the board of com-
merce and navigaticn.

This section shall not be taken to be or have been repealed by
any act passed subsequent to April first, one thousand nine hun-
dred and twenty-seven, authorizing the building of bridges or
structures, or the alteration or changing of existing bridges or
other structures by any state board or agency as aforesaid un-
less such subsequent act authorizing the same econtains an ex-
press repealer of this section.

12:3-29/ Terms and conditions required in lease or grant

Every lease, grant or conveyance by the board of commerce
and navigation of lands lying under the waters of the Hudson
river adjacent to or in front of the Palisades, or adjacent to or
in front of the strip of land between the base of the Palisades
and the lands under water, shall contain such terms, conditions,
restpictions and limitations as will, so far as possible, forever
thereafter preserve unbroken the uniformity and continuity of
the Palisades, and prevent the lands leased, granted or conveyed
from being used or devoted to injurious or destructive work or
operations against the Palisades, or in connection with or for the
éncouragement, aid or promotion of such work or operations.

12:3-30. Work or operations for buildings and commercial
purposes

No terms, conditions, restrictions or limitations shall be in-
serted in any such lease, grant or conveyance which shall pre-
vent or interfere with any work or operations, whether by blast-
ing and removing rock or otherwise, on any part of land lying
between the base of the vertical line of the Palisades and the
high-water mark on the Hudson river, for the purpose of pre-
paring the ground for the construction of buildings or for com-
mercial purposes.

12:3- 31. “Palisades’” defined

As used in sections 12:3-29 and 12:3-30 of this title, “Pali-
sades” means that portion of the west shore of the Hudson river,
lying between the high-water line and the top or edge of the
steep cliffs or the crest of the slope in places where the steep
cliffs are absent, from the road leading.from the old Fort Lee
dock or landing to Fort Lee in Bergen county on the south to the
northerly boundary line of the state of New Jersey. The rinari-
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an lands lying under the water of the Hudson river to the south-
ward of the said road, leading from the Fort Lee dock or land-
ing to Fort Lee in Bergen county, shall not be subject o the pro-
visions of said sections.

12:3-32. Certain leases, grants and conveyances not af-
fected

No lease, grant or conveyance made prior to March eleventh,
one thousand nine hundred and twenty-two, of lands lying under
the waters of the Hudson river southward of said road leading
from the Fort Lee dock or landing to Fort Lee in Bergen county,
shall be held invalid because not containing the terms, conditions
and restrictions presecribed in section 12:3-29 of this title.

Nothing in sections 12:3-29 to 12:3-31 of this title shall affect
or impair any lease or grant made prior to March eighteenth,
one thousand eight hundred and ninety-eight.

12:3-33. Grant of riparian lands for public park, place,
street or highway

Whenever a public park, place, street or highway has been or
shall hereafter be laid out or provided for, either by or on behalf
of the state or any municipal or other subdivision thereof, along,
ever, including or fronting upon any of the lands of the state
now or formerly under tidewater, or whenever a public park,
place, street or highway shall extend to such lands, the board of
commerce and navigation, upon application of the proper au-
thority of the state, or the municipal or other subdivision there-
of, may grant to such proper authority the lands of the state
now or formerly under tidewater, within the limits of or in
front of said public park, place, street or highway.

12:3-34. Conditious in grant

The grant shall contain a provision that any land so granted
shall be maintained as a public park, place, street or highway, or
dock for public use, resort and recreation, and that no structures
shall be erected on the land so granted inconsistent with such
publie use.

12:3-35. Authority of bridge companies to construct
bridges over lands granted
When a grant shall be made to the proper authority of the
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state, or a municipal or other subdivision thereof, of lands of the
state now or formerly under tidewater fronting on or within the
extended lines of any street or highway heretofore or hereafter
laid out or provided for, and said authority shall have or may
hereafter grant or lease the lands so granted, or the right to use
the lands for the purpose of constructing a bridge over or along
the same, to a corporation organized under sections 48:5-12 to
48:5-25 of the title Public Utilities, the board of commerce and
navigation may insert an express provision in the grant that the
lands may be used for such purpose.

12:3-36. Revocable Iease or permit for nominal considera-
tion; grant to new grantee; condition

If the proper authority of the state, or a municipal or other
subdivision thereof, applying for a grant of lands under section
12:3-33 of this title, shall be unable or unwilling to pay the price
fixed by the board for such lands, the board may grant to such
authority a revocable lease of or permit to use the lands for a
public park, place, street or highway or dock purpose for a nom-
inal consideration until such time as the board shall decide to
make a grant in fee of the lands to such proper authority, or to
other grantees, for such consideration as the board may deter-
mine to be adequate compensation for such lands.

The revocable lease or permit may contain a provision that if
the same shall be revoked and the lands in question granted to a
grantee other than such proper authority, the new grantee shall
pay, as a condition of his grant, the cost of any improvement
that may have been constructed upon the lands which were the
subject of the revocable lease or permit.

12:3-37. Prior acts relating to leases and grants of riparian
lands to municipalities for streets, highways,
parks and other public purposes

The following acts are saved from repeal:

a. L.1889, c. 199, p. 322 (C.S. p. 4393, § 31), entitled “A fur-
ther supplement to ‘An act to ascertain the rights of the state
and of the riparian owners in the lands lying under the waters
of the bay of New York and elsewhere in the state,” approved
April eleventh, one thousand eight hundred and sixty-four, and
the several supplements thereto,” approved April nineteenth, one
thousand eight hundred and eighty-nine,

b. L.1901, c. 28, p. 54 (C.S. p. 43983, §§ 32, 33), entitled “A
supplement to an act entitled ‘A further sunnlement to “An act
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to ascertain the rights of the state and of riparian owners in the
lands lying under the waters of the bay of New York and else-
where in the state,” approved April eleventh, one thousand eight
hundred and sixty-four, and the several supplements thereto,’
and which said supplement was approved April nineteenth, eigh-
teen hundred and eighty-nine,” approved March seventh, one
thousand nine hundred and one,

c. 1.1903, c. 202, p. 387 (C.S. p. 4397, §§ 41 to 43), entitled
“A further supplement to ‘An act to ascertain the rights of the
state and the riparian owners in the lands lying under the wa-
ters of the bay of New York and elsewhere in the state,” ap-
proved April eleventh, one thousand eight hundred and sixty-
four,” approved April eighth, one thousand nine hundred and
three,

d. L.1914, c. 136, p. 237 (1924 Suppl. § 178—46a), entitled “A
further supplement to ‘An act to ascertain the rights of the state
and the riparian owners in the lands lying under the waters of
the bay of New York and elsewhere in the state,” approved April
eleventh, one thousand eight hundred and sixty-four,” approved
April eighth, one thousand nine hundred and fourteen.

e. 1.1914, c. 228, p. 474 (1924 Suppl. § *136-2240A (1)), en-
titled “An act to authorize the riparian commissioners of the
state of New Jersey to grant lands of the state now or formerly
under tidewater to municipalities for street and park purposes,
and impose terms upon such municipalities as conditions of such

grant,” approved April seventeenth, one thousand nine hundred
and fourteen.

f. L.1915, c. 398, p. TG0 (1924 Suppl. §§ 178-46b, 178-46¢),
entitled “A further supplement to ‘An act to ascertain the rights
of the state and the riparian owners in the lands lying under the
waters of the bay of New York and elsewhere in the state,” ap-
proved April eleventh, one thousand eight hundred and sixty-

four,” approved April twenty-third, one thousand nine hundred
and fifteen.

g. L1.1920, c. 283, p. 509 (1924 Suppl. § *42-16), entitled “A
supplement to an act entitled ‘An act creating a department to
be known as the board of commerce and navigation, and vesting
therein all the powers and duties now devolved by law, upon the
board of riparian commissioners, the department of inland wa-
terways, the inspectors of power vessels, and the New Jersey
harbor commission,” approved April eighth, one thousand nine
hundred and fifteen,” passed April twenty-first, one thousand
nine hundred and twenty.

[The above acts authorize the board of commerce and naviga-
tion to grant, lease or rent lands under water to municipalities,
and under the act saved from repeal in paragraph ''g” above, to
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the state highway commission or to counties, for streets, high-
ways, parks, docks, wharves and other public purposes; regulate
the consideration for such grants and leases and specify the con-
ditions to be set forth therein.]

12:3—37.1. Counties, municipalities and other instrumon-
talities of state; lease or permission to use
for park and recreational purposes

The State is authorized to lease or otherwise permit county or
municipal or other instrumentality of the State use of riparian
lands owned by the State and situate within the county or other
instrumentality of the State or within or contiguous to said mu-
nicipality, when said lease or use Is approved by the Department
of Environmental Protection, without consideration or at nomi-
nal consideration, and to be maintained and used exclusively for
park and recreational purposes. Said lease or use agreement
shall contain a limitation that if the riparian lands are not main-
tained and used in accordance with the provisions of this act,
such lease or use agreement shall be of no further force and ef-
fect.

12:3-38. Investigation by board on petition of riparian
owner

The board of commerce and navigation may, upon petition of
any riparian owner, investigate the facts relative to any lease or
grant of riparian lands purporting to have theretofore been
made under authority of any legislative act for the purpose of
determining whether or not it is equitable and just that a confir-
matory lease or grant shall be made to ratify and confirm to the
petitioner the title to lands under water adjacent to the ripa of
the petitioner and within the area of lands covered by a prior
lease or grant through which the petitioner claims title to the
lands under water for which a confirmatory lease or grant is re-
quired,

12:3-39, Execution of confirmatory lease or grant; consid-
eration; effect

If the board finds that it is equitable and just that such a con-

firmatory lease or grant be executed in consideration of the

moneys theretofore paid to the state on account of the lease or

grani, or upon payment of such further consideration as may be

equitabie and just, a proper confirmatory lease or grant shall be

A-25




executed and delivered to the petitioner, his heirs, sucecessors or
assigns. Any confirmatory lease or grant made in compliance
with sections 12:3-38 to 12:3—44 of this title shall be conclusive
and final as to its equity or justness and thenceforth shall be
binding upon the state.

12:3-40. Grant of additional lands; consideration

The board may consider, under a petition filed under section
12:3-38 of this title, the granting of additional lands under wa-
ter adjacent to the lands to be covered by any confirmatory lease
or grant, provided the petitioner shall have made application for
the grant of additional lands in accordance with the require-
ments of the statutes in force at the date of the petition, to the
end that a lease or grant may include not only the lands, title to
which is being confirmed, but also additional lands adjacent
thereto.

The expressed consideration for such lease or grant shall be
the sum total of any additional sum to be paid for the confirma-
tion of previous leases or grants and of the sum agreed to be
paid for the new area.

12:3-41. Character of lands affected

The lands to be affected by sections 12:3-38 to 12:3-40 of this
title shall be lands which are now or were formerly under the
tidewaters of this state. Any lease or grant of new areas or by
way of confirmation may be based upon the original natural
high-water line as of the date of the lease or grant being con-
firmed or as of the date of the new and confirmatory grant.

12:3-42. Facts to be considered by board in determining
whether confirmatory lease or grant should be
granted

The board may, in reaching its conclusion that it is equitable
and just to confirm in a present riparian owner title to lands
now or formerly under tidal waters which he has acquired
through any previous lease or grant of the state, delermine that
it is equitable and just if it determines that:

a. The consideyation paid for the original lease or grant was
at the date of its execution full and adequate consideration for
the lands so leased or granted;

b. The lands leased or granted lie in front of the ripa on
which the lease or grant was based because the lands under wa-
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ter in the vicinity of the lands under consideration have been eq-
uitably apportioned to the riparian owners by any agency autho-
rized by law to make grants of land under tidal waters in the
name of the state and the lands under consideration are within
the area of the lands under water so apportioned to the lands
owned by the petitioner, and provide reasonable access to ripari-
an owners to deep water beyond bulkhead and pierhead lines;

c¢. The lands leased or granted lie in front of the riparian
lands of the petitioner because the lands so leased or granted
constitute an equitable allotment or apportionment of the lands
under water to the riparian lands to which they are attached,
even though the boundaries defining the limits of the lands
granted are irregular and do not constitute straight side lines
running parallel to each other and extending from the shore to
the bulkhead or pierhead lines, and vrovide reasonable access to
riparian owners to deep water beyond bulkhead and pierhead
lines; and

d. The owner of all estates, rights and privileges under the
lease or grant®to be confirmed to the extent of the lands under
water to be defined in a confirmatory lease or grant is the peti-
tioning owner of riparian lands to be benefited on the date the
petition is filed, or at the date of the finding of the board that it
is equitable and just that a confirmatory lease or grant shall be
executed.

12:3-43. When grant may be executed to petitioner

Any lease or grant which shall be authorized under a petition
filed in accordance with section 12:3-38 of this title may be in
fact executed to the petitioner, or his heirs, devisees or assigns,
provided that the grantee named in the lease or grant is the
owner of the ripa at the date of the lease or grant.

12:3-44. Who entitled to confirmatory lease or grant

Any person owning riparian lands shall be deemed to be enti-
tled to the benefits of sections 12:3-38 to 12:3-43 of this title,

12:3-45. Erroneous grant to cther than riparian owner;
valid unless riparian owner acts
Whenever:

a. The board of commerce and navigation has granted or
shall hereafter grant any lands of the state flowed by tidewater
to any person erroneously claiming to be and not being the ri-
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parian owner, by reason whereof the grant shall be wvoid as
therein provided; and

b. 'The state has or shall have received the stipulated consid-
eration for such supposed grant; and

c. The grantee named therein, or his heirs or assigns has or
shall have recorded the grant in the county or counties where
the land described therein shall or may be located; and

d. Such grantee, his heirs or assigns has or shall have gone
into occupation of the lands described in the supposed grant and
the lands if any between the same and the original high-water
line by bulkheading or filling in, or erecting structures thereon,
or otherwise improving the same in such manner as to give visi-
ble notice of such occupaticn; and

e. Such occupation has or shall have continued for a period
of five years after the recording of the supposed grant—

Every pre-emptive and other right conferred by any legisla-
tive act upon the riparian owner to apply for and obtain a grant
from the state of the lands so occupied shall cease and deter-
mine, unless the riparian owner shall, before the expiration of
such period of five years of occupation, apply in writing to the
board for a grant of the lands so occupied; and pay or give se-
curity for the price fixed or that shall be fixed theretor, which
price shall include the reasonable value of the improvements
upon Lhe lands.

12:3-46. Grant to named grantee in default of application
and payment by riparian owner

In default of such application and payment of or security for
the price of the lands by the riparian owner within the period of
five years of occupation of the lands, the board, on application
of the person named in the supposed grant, or of his heirs and
assigns, shall grant and convey absolutely in fee to the applicant,
his heirs or assigns forever, all right and title of the state in and
to the lands so occupied and without condition that the grant
shall be void if the grantee is not the riparian owner.

12:3-47. Additional consideration for further grant

If the board shall determine that the original consideration
paid to the state for the supposed grant was not the reasonable,
fair and adequate value of the lands so occupied, as of the date
of the supposed grant, the applicant shall pay to the state such
additional consideration for a further grant as the board shall
determine to be necessary, in order that the total consideration
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received by the state for the lands shall be reasonable, fair and
adequate as of the date of the original supposed grant.

12:3-48. List of riparian leases in arrears

The state treasurer shall, on or before the first Tuesday in
January in each year, make out a list of all riparian leases held
by the state on which rentals are in arrears and unpaid for the
space of one year, and transmit the same to the board of com-
merce and navigation.

12:3-49. Re-eniry under covenant by board on behalf of
state when rent unpaid

Where a riparian lease, the rentals of which are unpaid for
the space of one yecar, contains a covenant or condition that upon
nonpayment of the yearly rent or sum reserved at the time or
times fixed for the payment thereof, the state may re-enter and
possess the lands described in the lease, the board may enter
upon said lands, and in the name and on behalf of the state, take
possession thereof.

12:3-50. Manner of re-entry

Such entry shall be made by the board or any member thereof,
by going on the land and announcing in the presence of one or
more witnesses that all rights under the lease are forfeited tc
the state.

12:3-51. Notice
Jefore the entry is made the board shall give notice:

a. By publication at least once a week for six weeks in a
newspaper published in the county in which the land covered by
the lease is situate; or

b. By serving a copy of the notice personally on the lessee,
his heirs, executors, administrators, successors or assigns.

12:3-52. Contents of notice
The notice so to be published or served shall set forth:
a. The name of the person to whom the lease was granted;

b. The name of the person holding the lease by devise, grant,
assignment or otherwise, if known to the board; and
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¢. A statement that if the rentals unpaid are not paid on or
before the expiration of said six weeks, all rights under the lease
shall determine, become void and forfeited to the state.

12:3-53. Report by board to state treasurer

After such notice shall have been published or served and en-
try made on the land described in the lease, the board shall re-
port to the state treasurer the fact of such publication or service

and entry on the land, and:
a. In case the notice shall have been published, annex a copy
of the publication to the report; and,

b. In case the notice shall have been served personally, annex
to the report an affidavit by the person serving the notice, prov-
ing the truth thereof.

12:3-54. State treasurer to transmit original lease to
board; new lease or grant

Upon receipt of the report of the board, the state treasurer
shall transmit forthwith to the board the original lease of the
land on which entry shall have been made. Thereupon the board
may, in the manner prescribed by law, again lease or grant the
land as fully as if the original lease had never been made.

12:3-55. Certificate of re-entry and repossession; record-
ing; fee

Upon making entry and taking possession of any lands de-
scribed in any such lease,.the board shall execute its certificate
certifying to the re-entry and repossession and describing the
Iands re-entered and repossessed.

The certificate shall be executed and acknowledged as deeds
are required to be acknowledged, and shall be recorded in the rec-
ords of the county wherein such lands are located as deeds are
required to be recorded.

The same fee shall be paid for recording the certificate as is
required for recording deeds,

12:3-56. Rights of state as to unpaid rentals not affected

All rights, at law or in equity, which had accrued to the state
for the rentals in arrears and unpaid up to the expiration of the
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time fixed in the notice mentioned in sections 12:3-51 and 12:3—
52 of this title shall not abate but shall remain in force and ef-
fect,

12:3-57. State treasurer released from responsibility under
original lease

The state treasurer, upon returning to the board the original
lease of the land upon which re-entry has been made, shall be re-
leased from all responsibility arising from the lease.

ARTICLE 3. MOORING OR FASTENING BOATS UPON
RIPARIAN LANDS

12:3-58. Declared a nuisance

The mooring, grounding or otherwise attaching or fastening
of a boat, barge or raft to or upon the riparian lands of the state
and permitting the same to remain so for a period of ten days
shall constitute a nuisance.

12:3- 59. Misdemeanor

Any person who shall willfully moor, ground or otherwise at-
tach or fasten, or authorize, cause or permit to be moored,
grounded or otherwise attached or fastened, any boat, barge or
raft to or upon the riparian lands of the state, for a period of
more than ten days consecutively, shall be guilty of a misde-
meanor,

12:3-60. Proceeding by board for removal of boat, barge or
raft; lien for costs of removal

In addition to any proceedings which may be had under sec-
tions 12:3-58 and 12:3-59 of this title, the board of commerce
and navigation may remove or cause to be removed any such
boat, barge or raft in the following manner:

a. The board may cause a written notice, signed by the chief
engineer of the board, to be posted upon such boat, barge or raft
stating that unless the same is removed from the riparian lands
of the state within forty-eight hours from the time of the post-
ing of the notice, the board will cause it to be removed and will
make the cost of the removal out of the value of the boat, barge
or raft; and
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bh. Iu case the boat, barge or raft to which the notice shall
have been affixed is not removed within said forty-eight hours,
the board shall cause it to be removed, and the cost of the re-
moval shall be a lien upon the boat, barge or raft which lien
shall be enforced by a sale as provided in section 12:3-61 of this
title.

12:3-61. Enforcement of lien by sale; notice; fees and
costs; disposition of proceeds

Upon the removal by the department of a boat, barge or raft
in accordance with section 12:3-60 of this Title, it shall enforce
the lien thereby given for the cost of the removal by sale of the
hoat, barge or raft.

Written notice of the lien and of the amount thereof, and of
the sale, shall be given by posting a copy thereof, signed by the
commissioner. or chief engineer of the department, upon the
boat, barge or raft and in three public places, at least fifteen
days before the date of the sale.

If the amount of the lien and acecrued costs is not satisfied be-
fore the day fixed for sale, the boat, barge or raft shall be sold
to the highest bidder. Out of the proceeds shall be deducted the
cost of the sale, which shall consist of the amount of the cost of
the removal of the boat, barge or raft, together with a fee of ten
dollars ($10.00) for the preparation and posting of notices and
ten dollars ($10.00) for selling and execution of the certificate
of sale. The balance, if any, shall be paid to the Clerk of the Su-
perior Court to be held by him for the benefit of the owner of
the boat, barge or raft. Such balance shall be paid out only
upon the order of the Superior Court.

12:3-62. Expenses paid by state treasurer; reimbursement

The cost and expense of removing any such boat, barge or raft
shall be paid by the state treasurer upon the certificate of the
board. The proceeds of any sale up to the amount of the cost of
removal, together with the fees provided for, shall be paid to the
state treasurer for the use of the state.

12:3-63. Lands devoted to park purposes excepted

Nothing in this article shall apply to riparian lands of the
state devoted by the state to public park purposes.
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ARTICLE 4. ACQUISITION OF RIPARIAN LANDS BY
STATE; LEASE FOR COMMERCIAL ENTERPRISES

12:3-64. Acquisition by department; jurisdiction; entry
before making compensation; use of lands ac-
quired

The Department of Conservation and Economic Development
may acquire title, in fee simple, in the name of the State, by
gift, devise or purchase or by condemnation in the manner pro-
vided in chapter one of the Title Eminent Domain (20:1-1 et
seq.) to any lands in the State, including riparian lands, of such
area and extent which, in the discretion of the department, may
be deemed necessary and advisable. All lands so acquired shall
be subject to the jurisdiction and control of the department.

The department may enter upon and take property in advance
of making compensation therefor where for any reason it cannot
acquire the property by agreement with the owner.

Upon the department exercising the right of condemnation
and entering upon and taking land in advance of making com-
pensation therefor it shall proceed to have the compensation
fixed and paid to the owner, as provided in said chapter one of
the Title Eminent Domain.

Lands thus acquired shall be used for the improvement or de-
velopment of any waterway, stream, river or ereek or any

waterfront or oceanfront property or to give access to any lands
of the State,

12:3-65. Lease or grant of lands acquired; maximum peri-
od; restrictions
The use and occupation of any lands so acquired, together
with all the improvements thereon, may be leased or granted by
the board to any person, upon such terms and covenants and for
such periods of time not exceeding sixty years, as may be re-
quived and directed by the board.

The grant or lease of riparian lands shall be permitied only in
conjunction with the grant or lease of the adjacent lands under
tidewater and only to the same party or parties and for the same
period of time.

12:3-66. Lease or grant to former owner; improvements
by lessee or grantee
The board may, as a consideration for the transfer of title of
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any riparian lands to the state, enter into an agreement with the
owner thereof to lease and grant, after transfer of title to the
state, the use and occupation of the riparian lands as well as the
adjacent lands under tidewater, to such owner or any party des-
ignated by him, whereby the lands, both riparian and under tide-
water, shall be improved and developed at the expense of the
grantee or lessee, in such manner, under such plans and specifi-
cations, at such minimum cost and within such time as may be
required by the board.

12:3-67. Operation of commercial enterprise by lessee or
grantee

The board shall also require that after such improvements
have been made and constructed, the lessee or grantee shall, un-
der the supervision and jurisdiction of the board, maintain and
operate, during the life of the lease or grant upon said premises,
such enterprise, commercial operation, business or venture as
the improvements are designed for, at the sole cost and expense
of the lessee or grantee.

12:3-68. Annual percentage of income in lieu of rent re-
served in cash

In lieu of rent reserved in cash for the grant or lease of said
riparian lands and lands under tidewater, the board may require
as rental, for the full term of the grant or lease, an annual per-
centage of not less than thirty-three and one-third per cent of
the income the lessee or grantee received from the use and occu-
pation of the premises and the business or enterprise conducted
thereon. The income shall be calculated and adjusted in such
m:nner as the board shall determine and all of such require-
ments shall be set forth in detail in the grant or lease.

12:3-69. Moneys received by board from leases and grants

All moneys received by the board under the provisions of this
article shall be subject to the provisions of law applicable to the
receipts from grants or leases of land under tidewater.

12:3-70. Improvements and fixtures and title and goodwill
of enterprise to revert to state

At the expiration of the term of the grant or lease the title to
all improvements, railways, buildings, docks, wharves, bulk-
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heads, machinery, stock and equipment and all chattels compuris-
ing the fixtures located upon such land and premises and then in
the operation and maintenance of the enterprise, business or

venture conducted on the premises, together with the title and
goodwill of the business or enterprise, shall vest in the state.
The grant or lease shall contain in detail the mode and manner
and subject matter of the transfer to the state.

12:3-71. vLaws applicable

All grants or leases under the provisions of this article shall
be subject to the provisions of existing laws so far as the same
are not inconsistent with the terms of this article.

b.  Water-Front and Harbor Statutes, N.J.S.A. 12:5-1 ot seq.
CHAPTER 5

WATER-FRONT AND HARBOR FACILITIES

Sec.

12:5-1.  Annual report on condition of water-front or harbor
facilities; recommendations.

12:5-2.  Preventing encroachment on water front.

12:5-3.  Submission to board of plans for water-front development.

12:5-4, Public hearings on plans: alterations in plans. [repealed]

12:5-5. Procedure when water front is under control of local
governing body.

12:5-6. Improvement without approval; nuisance; abatement.

12:5-7.  Municipal developments begun prior to April 8, 1914.

12:5-8. Preparation of plans by board upon request of county or
municipality; charges.'

12:5-9.  Harbor of refuge in Sandy Hook bay.

12:5-10. Marine improvements on lands conveyed to State by
municipalities.

12:5-11. Appropriation for State’s share of marine improvement.

12:5-1.  Annual report on condition of water-front or harbor
facilities; recommendations

The board of commerce and navigation shall investigate and
report annually to the legislature the condition of water-front
and harbor facilities and any other matter incident to the move-
ment of commerce upon all navigable rivers and waters within
this state or bounding thereon. The board shall also recommend
to the legislature and to the various municipalities interested
therein such measures as may, in the judgment of the hoard, be
necessary or advisable for the preservation of proper navigation
or its improvement or the improvement of commerce upon such
waters,
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12:5-2. Freventing encreachment on water front

The Department of Environmental Protection may, by appro-
priate action in any court, prevent the encroachment or trespass
upon the water front of any of the navigable waters of this State
or bounding ‘thereon, or upon the riparian lands of this State,
and compel the removal of any such encroachment or trespass,
and restrain, prevent and remove any construction, erection or
accretion injurious to the flow of any such waters, which may be
detrimental to the proper navigation thereof and the mainte-
nance and improvement of commerce thereon,

12:5-3. Submission to board of plans for water-front de-
velopment

All plans for the development of any water-front upon any
navigable water or stream of this State or bounding thereon,
which is contemplated by any person or municipality, in the na-
ture of individual improvement or development or as a part of a
general plan which involves the construction or alteration of a
dock, wharf, pier, bulkhead, bridge, pipe line, cable, or any other
similar or dissimilar water-front development shall be first sub-
mitted to the Department of Environmental Protection. No
such development or improvement shall be commenced or execut-
ed without the approval of the Department of Environmental
Protection first had and received, or as hereinafter in this chap-
ter provided.

12:5-4. Repealed by L.1975, c. 282, § 11

12:5-5. Procedure when water front is under control of
local governing body

Where such water front is under the control of a loecal board,
commission or other governing body created by Iegislative act,
having power to improve or develop the water front or exercis-
ing such authority, so that a permit or license must be granted
by it before any improvement or development may be com-
menced, plans proposed by it or submitted to it shall be filed
with the board of commerce and navigation.

The board may, within ten days after the receipt by it of such
plans, file notice of objections to the carrying out of the im-
provement or development, or to the granting of a permit or li-
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cense by such local governing body. The filing of the notice
shall act as a stay in the carrying out of the plans or in the
granting of such permit or license until a public hearing shall
have been held by the local governing body sitting jointly with
the board. At the hearing the board may state its objections to
the plans and recommend such changes as it may deem neces-
sary.

The local governing body together with the board shall ap-
prove or disapprove the plans, or grant or refuse to grant the
permit or license as seems necessary or desirable.

12:5-6. Improvement without approval; nuisance; abate-
ment

Any development or improvement enumerated in section
12:5-3 of this title or included within a proper interpretation
thereof, which is commenced or executed without first obtaining
approval as provided in section 12:5-4 ! oy section 12:5-5 of this
title, shall be deemed to be a purpresture and a public nuisance
and shall be abated in the name of the state in such action as
shall be appropriate for that purpose.

12:5-7. Municipal developments begun prior to April 8,
1914

Sections 12:5-3 to 12:5-6 of this title shall not apply to or af-
fect any development for docks, shipping and transportation fa-
cilities inaugurated by a municipality and under construction in
whole or in part prior to April eighth, one thousand nine hun-
dred and fourteen, provided the municipality had, prior to said
date, filed with the secretary of state a map showing the lands
proposed to be taken for such municipal development.

12:5-8.  Preparation of plans by board upon request of
county or municipality; charges

Upon the request of a county, municipality or other political
subdivision of this state, the board shall prepare and submit a
proper plan for the development and improvement of the water
front of such political subdivision upon any navigable stream or
waters of this state or bounding thereon, the navigation of the
waters incident thereto, and the regulation and improvement of
the traffic of commerce incident thereto.

For the preparation and submission of the plans the board
may make such charge against the municipality requesting the

A-37



same as is equal to the actual cost thereof and the political sub-
division requesting them is hereby authorized to pay the same
from any funds in its treasury,

12:5-9. Harbor of refuge in Sandy Hook bay

In addition to the powers conferred by the provisions of the
act to which this act is a supplement, the Board of Commerce
and Navigation is hereby authorized and empowered to co-oper-
ate with the Federal government, the county of Monmouth, and
the borough of Atlantic Highlands in providing and maintaining
a harbor of refuge in Sandy Hook bay near the borough of At-
lantic Highlands.

12:5-10. Marine improvements on lands conveyed to State
by municipalities

Whenever a municipality of this State has or shall have con-
veyed lands to the State upon the condition that the State shall
improve such lands by constructing thereon docks, basins or oth-
er marine accommodations of the Marina type for boats and ves-
sels, the cost of each such marine improvement shall be borne
equally by the State and the muniecipality making such convey-
ance,

12:5-11. Appropriation for State’s share of marine improve-
ment

In the case of any such conveyance heretofore made, there is
hereby appropriated from the General Funds of the State, such
sum as may be included in any general or supplemental appro-
priation act, for paynient of the State’s share for the said ma-
rine improvement of the lands so heretofore conveyed to the
State.

c. Statutes Concerning the Establishment and Powers of the
Natural Resource Council, N.J.S.A. 13:1D-3 et al.

13:1D-3. Division of marine services; natural resource
council

a. The Division of Resource Development, together with all

of its functions, powers and duties is continued as the Division

of Marine Services in the Department of Environmental Protec-
tion,
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b. The Resource Development Council, together with all of
its functions, powers and duties, is continued as the Natural Re-
source Council in the Department of Environmental Protection.
This act shall not affect the terms of office of the present mem-
bers of the council. The members of the council shall continue
to be appointed as provided by existing law.

13:1B-10. Resource Development Council; membership

There shall be within the Division of Resource Development, a
Resource Development Council which shall consist of 12 mem-
bers. Each member of the council shall be appointed by the
Governor, with the advice and consent of the Senate, for a term
of 4 years and shall serve untii his successor has been appointed
and has qualified, except that of the first appointments hereun-
der, 3 shall be for a term of 1 year, 3 for 2 years, 3 for 3 years
and 3 for 4 years,

Each Governor shall designate 1 of the members of the council
as chairman of such council, Any member of the council so des-
ignated shall serve as such chairman at the pleasure of the Gov-
ernor designating him and until his successor has been designat-
ed. The chairman of the council shall be its presiding officer.

Any vacancies in the membership of said eouncil occurring
other than by expiration of term shall he filled by the Governor,
with the advice and consent of the Senate, for the unexpired
term only. Any member of the counci] may be removed from of-
fice by the Governor, for Cause, upon notice and opportunity to
he heard.

The members of the council shall serve without compensation
but shall be reimbursed for necessary expenses incurred in the
performance of their duties.

13:1B-1 1.  Advice on policies

The Natural Resource Council shall, subject to the approval of
the commissioner:

a. Advise on comprehensive policies with respect to land con-
Servation, use or acquisition in cooperation with the Division of
Environmental Quality.

b. Formulate comprehensive policies for the prevention and
control of beach erosion.
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13:1B-12. Additional powers and duties of Resotirce De-
velopment Council

In addition to its powers and duties otherwise provided in sec-
tion 11 hereof,! the Resource Development Council shall;

a. Consult with and advise the commissioner and the director
of the Division of Resource Development with respect to the
work of such division.

b. Study the activities of the Division of Resource Develop-
ment and hold hearings with respect thereto as it may deem nee-
essary or desirable.

¢. Report to the Governor and the Legislature annually, and
at such other times as it may deem in the public interest, with
respect to its findings and conclusions.

d. Meadowiand Riparian Instruments, N.J.S.A. 713:7B-13 et seq.
B. MEADOWLAND RIPARIAN INSTRUMENTS

13:1B-13. Riparian leases and grants; approval

No riparian leases or grants shall hereafter be allowed except
when approved by at least a2 majority of the Resource Develop-
ment Council and signed by the chairman of the council; and no
such leases or grants shall hereafter in any case be allowed ex-
cept when approved and signed by the Governor and the Com-
missioner of Conservation and Economic Development.

13:1B-13.1. Definitions
As used in sections 86 through 102, inclusive, of this act.!

(a) “Meadowlands” means those lands, now or formerly con-
sisting chiefly of salt water swamps, meadows, or marshes;

() “Improved meadowlands” means such meadowlands as
have been reclaimed by fill or other material thereon, and may
include the erection of structure.

(¢) “Virgin meadowlands” means such meadowlands that are
still in their natural state and upon which no diking, fill or
structures have been placed.

(d) “Council” means the Resource Development Council of
the Department of Conservation and Economic Development.
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13:1B-13.2. Title studies and surveys; certification of
state owned lands

The council is hereby directed to undertake title studies and
surveys of meadowlands throughout the State and to determine
and certify those lands which it finds are State owned lands.

In undertaking its studies and surveys the council shall divide
its work into such a number of surveys as it shall determine is
advisable and it shall establish the priority in which such sur-
veys shall be undertaken. As its first survey, and within 6
months of the effective date of this act, the council shall under-
take, and complete, a study of the Hackensack meadowlands. Dur-
ing the period of time between the initiation of a project and the
publication of the map and study delineating the State-owned
lands within the survey area, the council shall make no convey-
ances, leases or transfers of any riparian land within the survey
area.

These studies and surveys shall be performed on behalf of the
council by the Navigation Bureau of the Department of Conser-
vation and Economic Development.

13:1B-13.3.  Consideration of mean high water line

In making a thorough study of all such lands to determine
which are State-owned lands and in making its determination
the council shall take into account the mean high water line as
established by the United States Coast and Geodetic Survey, the
nature of the vegetation thercon, artificial changes in land or
water elevation, and such other historical or scientific data
whicly, in the opinion of the council, are relevant in determining
whether a parcel of land is now or was formerly flowed by mean
high tide.

13:1B- 13.4. Ppublication of mapy filing; distribution

Upon completion of each separate study and survey, the coun-
cil shall publish a map portraying the results of its study and
clearly indicating those lands designated by the council as
State-owned lands. Copies of each such map and study shall be
filed with the Secretary of State and sent to the clerk of each
county and to the governing body of each municipality whose po-
litical boundaries include lands shown on the map. Such maps
and studies shall be available for public inspection.

The council shall also cause to be published at least once in a
newspaper circulating in each county whose political boundaries
include lands designated as State-owned lands a list of those par-
cels designated in whole or in part as State-owned lands.
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13:1B-13.5. Action by persons aggrieved

(2) Any person aggrieved by a designation by the council
that certain parcels are State-owned lands may file with the
council pertinent information, maps, studies or other matters
documenting his claim of title. Within 90 days the council shall
determine either to issue a statement or quitclaim deed indicat-
ing that the State has no interest or releases its claim in the
property or shall reaffirm that all or part of said property is or
may be State-owned.

13:1B-13.6. Progress reports to governor and legislature

The council shall make progress reports to the Governor and
Legislature at least annually and shall complete its studies and
title surveys and make its determinations as to interest of the
State in meadowlands throughout the State on or before Decem-
ber 31, 1980.

13:1B-13.7. Conveyance or lease of state’s interest; ap-
plication

(a) Any claimant of the meadowlands who shall desire to ob-
tain a conveyance or lease of the State’s interest in such land
may apply to the council submitting with-his application, a sur-
vey of the property showing its metes and bounds, an affidavit
of title, a copy of the instrument of title under which he claims
the land, a statement of the purpose for, and the manner in
which, the elaimant proposes to use or further improve the prop-
erty and such other information as the council shall require.

(b) Any department, agency or instrumentality of the State,
county, municipality, or any person, not a claimant, may apply
to the council for a conveyance or lease of the State’s interest in
the meadowlands, said application shall contain a survey of the
property showing its metes and bounds, a copy of the latest pur-
ported title which has been duly recorded in the county record-
ing office in which the land is located, a statement of the pur-
pose for, and the manner in which the applicant proposes to uti-
lize or further improve the property, an affidavit of the appli-
cant that he has sent notification of his application to the person
or persons named in such instrument of title and to the person
named as the owners in the tax records of the municipality in
which the lands are located,-and such ctner information as the
council may require. No title or lease shall be issued pursuant
to this subsection until any claimant to all, or part of, the prop-
erty applied for has been given notice of the application and 8
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months thereafter, in which to apply for a conveyance or lease
of said lands.

(e} Any claimant owning meadowlands and applying only for
a meadowlands grant or quitclaim instrument may apply for and
recetve a meadowland’s riparian instrument for such lands with-
out regard to the requirement of notices to riparian proprietors
contained in R.S. 12:3-7 and R.S. 12:3-7.1,

13:1B-13.8. Recommendations on application

Within 10 days of receipt of any application for a conveyance
or lease, or any extension thercof, the council or its staff shall
send a copy of the application and all material submitted there-
with to the Hackensack Meadowlands Development Commission,
if said application pertains to lands within the district; the De-
partment of Transportation; the Department of Community Af-
fairs; and the Department of Environmental Protection and
other interested governmental agencies. The council shall take
no action on such application until receipt of the recommenda-
tions of said commission and departments and agencies regard-
ing the application or for 45 days, whichever occurs first. Any
such recommendation shall be considered by the council and the
authorized State officials in determining the terms, conditions
and consideration for the conveyance or lease, and a copy there-
of shall be forwarded to the Governor,

13:1B-13.9. Approval of application; fixing of considera-
tion; conveyance by deed of bargain and
sale or quitclaim deed

The council shall, subject to the provisions of applicable law,
approve an application for lease, conveyance, license or permit,
if after investigation and a review of the recommendations sub-
mitted to it pursuant to section 94,! it is satisfied that the lease,
conveyance, license or permit will be in the public interest. In
determining whether a lease, conveyance, license or permit is in
the public interest, the council shall consider the environmental
impact of the use proposed to be made of the property in ques-
tion. The council shall further determine the fair market value
of the property at the time of the lease, conveyance, license or
permit and shall fix the proper consideration to be charged for
the lease, conveyance, license or permit of the lands owned by
the State or quitclaim of any ‘claim asserted by the State, In de-
termining such consideration the council shall take into account
the actions of a claimant under color of title who in good faith
made improvements or paid taxes, or both, on the lands in ques-
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tion. Upon receipt of the payment of the consideration for a
conveyance, the council and the appropriate State officers in ac-
cordance with the riparian statutes, shall convey the premises by
deed of bargain and sale or quitelaim deed under the seal of the
State. The council and the appropriate State officers shall re-
quire such terms and conditions in the conveyance instrument as
it deems necessary and appropriate.

13:1B-13.10. 1Investigation of applications for and ap-
proval of lease, license or permit; terms
and conditions; acquisition of state’s in-
terest

The council shall investigate any application for a lease, li-
cense or permit in the meadowlands and if the council is satis-
fied that such a lease, license or permit will be in the public in-
terest, or if the council approves the giving of a lease, license or
permit in lieu of the conveyance applied for, the annual rental
for the leaschold interest or the fee for the license or permit,
shall be fixed based upon the fair market value of the land
owned by the State or the value of any interest the State may
have in said premises at the time of the lease, license or permit,
upon such terms and conditions as the council may deem appro-
priate. In determining such annual rental the Council shall take
into account the actions of a claimant under color of title who in
good faith made improvements or paid taxes, or both, on the
lands in question.

The lessee shall have the option of acquiring, if the council ap-
proves, a conveyance of the Statfe’s interect at any time during
the term of the lease or any extension. In fixing the considera-
tion for said conveyance, the council and the appropriate State
officers shall determine the fair market value of the property
and the State’s interest therein at the start of the lease and shall
give a reasonable credit for the rental paid by the lessee during
the term of the lease or any extension thereof,

13:1B-13.11. Application for or acceptance of lease not
deemed recognition of state’s claim of

paramount title
The application for or acceptance of a lease shall not be
decmed a recognition of the State’s claim of paramount title by
the claimant, nor shall the claimant be deemed to have waived
his right to apply for an adjudication of title to the Superior
Court. An application for any conveyance may also be made
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after the claimant has failed to establish the primacy of his title
before the Superior Court.

13:1B-13.12. Termination of lease; vacation of premises;

reimbursement for original costs of rec-
lamation and permanent structures

Upon the expiration of the lease, or any renewal thereof, the
lessee shall cease his activity and vacate the parcel; provided,
however, that he shall be entitled to be reimbursed by the eoun-
cil for the provable original cost of any reclamation performed
on the parcel prior to the effective date of this act or with the
approval of the couneil, and also for the value of any permanent
structures erected on the parcel prior to the effective date of
this act or with the approval of the council. The amount of
reimbursement for permanent structures shall be based on the
provable original cost, unamortized, at the time of expiration of
the lease.

13:1B-13.13. Disposition of net proceeds from sale, lease
or transfer of state’s interest in meadow-
lands

The net proceeds from the sale, lease or transfer of the State’s
interest in the meadowlands shall be paid to the Fund for the
Support of Free Public Schools established by the Constitution,
Article VIII, Section IV, after deducting from the net proceeds
any expencitures of the Hackensack Meadowlands Development
Commission for reclaiming land within the district. The
amount of said deduction for reclamation shall be paid to the
Hackensack Meadowland Development Commission.

13:1B-13.14. Approval of conveyances, leases, permits
and licenses; validation of instruments
Except as expressly provided by this act, the council shall ap-
prove conveyances, leases, permits and licenses for meadowlands
in the same manner and subject to the same provisions, terms,
conditions and requirements as are applicable by law to all ri-
parian instruments. Any instrument conveying or releasing the
State’s interest in the meadowlands executed by the council prior
to this act is valid and binding notwithstanding any inconsisten-
¢y with the provisions of this act.

e.  Statutes Concerning Fund for Support of Free Public Schools,
N.J.S.A. 18A:56A-1 et seq.
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CHAPTER 56
FUND FOR SUPPORT OF FREE PUBLIC SCHOOLS

Sec.

18A:56-1. “Trustees for support of public schools”; how consti-
tuted.

18A:56-2. Secretary of board; records.

18A:56-3. Statement of fund by state treasurer to board.

18A:56—4. Account to legislature of management of fund.

18A:56-5.  State lands under water and revenue from sales thereof.

18A:56-6. Leases of lands under water; principal or income.

18A:56-7. Deducting expenses of administering lands under water.

18A:56-8. Investments.

18A:56-9. Changing municipal bonds owned by trustees from
coupon to registered.

18A:56-10. Stamp of ownership on coupon bonds.

18A:56-11. Investment in bonds secured by mortgages.

18A:56-12. Mortgage foreclosure proceedings.

18A:56-13. Purchase of lands by board on foreclosure.

18A:56-14. Sale of real estate held or acquired.

18A:56-15. Income of funds; use of; payment of premiums on
bonds.

18A:56-16. Certification of anticipated default; purchase of bonds
and payment of interest by trusteea.

18A:56-1. “Trustees for support of public schoels”; how
constituted

The governor, the attorney general, the secretary of state, the
state comptroller, the state treasurer and the commigsioner of
education, shall constitute a board of trustees of the fund for the
support of public schools arising from appropriations made by
law, or which may arise from gift, grant, bequest, or devise, in
the division of investment of the department of the treasury.

The board shall be known as “the trustees for the support of
public schools.” No compensation shall be paid to the trustees
for any services under this chapter.

Historical Note

Source: R.S, 1S:10-1.

Prior Laws: 1.1903 (2d Sp.Sess.), c. 1, § 166, 170, pp. 62, 63 [C.S. pp. 4772
4779, §§ 166, 170). 1.1911, c. 231, § 6, p. 510 [1924 Suppl. § 185-21d], suppl. to
I.1903 (2d Sp.Sess.), ¢. 1, p. b.

Constitutional Provisions

Art. 8, § 4, par. 2, provides: “The fund for the support of frec public schools,
and all money, stock and other property, which may hereafter be appropriated
for that purpose, or received into the treasury under the provision of any law
heretoforc passed to augment the said fund, shall be securely invested, and
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remain a perpetual fund; and it shall not be comfletent, except as herein-
after provided, for the Legislature to borrow, appropriate or use the said
fund or any part thereof for any other purpose, under any pretense whatever.
The bonds of any school district of this state, issued according to law, shail
be proper and secure investments for the said fund and, in addition, said fund,
including the income therefrom and apy other moneys duly appropriated to
the support of free public schools may be u=ed in such manner as the Legisla-
ture may provide by law to secure the payment of the principal of or intcrest
on bonds or notes issued for scliool purposes by counties, municipalities or
school districts or for the payment or purchase of any such bonds or notes
or any claims for interest thereon.”

18A:56-2. Secretary of board; records

The secretary of state shall be the secretary of the board of
trustees. He shall record in a book to be kept for that purpose

the proceedings of the board and the accounts to be furnished by
the state treasurer as directed in this chapter.

18A:56-3. Statement of fund by state treasurer to board

The state treasurer shall make annually to the board of trus-
tees on the first day of the annual meeting of the legislature,
and at such other times as the board shall require, a statement
of the school fund, containing an account of the securities be-
longing thereto with the dates of investment, their values, and
the interest arising from each class of securities, together with
an account of the moneys in the treasury belonging to the fund.

18A:56-4. Account to legislature of management of fund

An account of the management of the fund shall be laid before
the legislature with the annual statements of the state treasur-
er’s accounts.

No compensation shall be paid to the treasurer for any serv-
ices under this chapter.

18A:56-5. State lands under water and revenue from sales
thereof

All lands belonging to this state now or formerly lying under

water are dedicated to the support of public schools. All moneys

hereafter received from the sales of such lands shall be paid to

the board of trustees, and shall constitute a part of the perma-
nent school fund of the state.
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18 A:56-6. Ieases of lands under water; principal or income

All leases of lands so dedicated to the support of public schools
shall be held by the board of trustees as a part of the principal
of the school fund, and the income arising from such leases shall
be a part of the income of the school fund.

18A:56-7. Deducting expenses of administering lands un-
der water

The sum appropriated for the expenses incurred in the admin-
istration of the lands so dedicated to the support of public
schools shall be first deducted by the director of the division of
budget and accounting in the department of the treasury from
moneys derived from the sales, grants, leases, and rentals of
such lands.

18A:56-8. 1nvestments

Moneys belonging to the school fund shall be invested by the
division of investment in the department of the treasury in the
bonds of the several school districts of this state, or in the bonds
of the United States, this state, or any county or municipality of
this state. No investment shall be made in the bonds of any mu-
nicipality the total indebtedness of which, including the school
debt, shall exceed 30% of the assessed valuation of all the real
and personal property therein; but in ascertaining the total in-
debtedness credit shall be allowed only for such moneys or prop-
erty ‘as shall be in the sinking fund. No investment shall be
made in the bonds of any county the total indebtedness of which
shall exceed in the aggregate 159 of the total assessable valua-
tion of all taxable property therein.

Inferest on such bonds shall be a part of the income of the
school fund.

18A:56-9. Changing municipal bonds owned by trustees
from coupon to registered

The trustees for the support of public schools may arrange
with any municipality to change any bonds owned by said trus-
tees from coupon to registered bonds, and the municipality which
issued the bonds may detach from the bonds the coupons thereon
and cancel the same, and stamp upon the bonds the registration
thereof, and make the necessary agreement for the payment of
the interest thereon.
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18 A:56-10. Stamp of ownership on coupon bonds

Every coupon bond acquired by the board of trustees shall
have stamped thereon and upon cach coupon, immediately upon
the receipt thereof, the following words: “This is the property of
the trustees for the support of publie schools.”

18A:56-11. Investment in bonds secured by mortgages

No part of the principal or interest of the fund shall be in-
vested in bonds secured by mortgage on lands except as herein-
after provided in the case of purchase money mortgages.

18A:56-12. Mortgage foreclosure proceedings

The board of trustees shall cause actions to foreclose to be
commenced without delay whenever the interest on bonds secured
by mortgage held by the board as part of the school fund shall
remain unpaid for six months. The board may discontinue the
actions upon the payment of accrued interest and the costs of
such actions.

18A:56-14. Sale of real estate held or acquired

All real estate held by the trustees for the support of public
schools and all real estate that may be acquired by them under
foreclosure proceedings shall be sold, either at private or public
sale, at such times and at such prices as will, in the judgment of
the board of trustees, be for the best interest of the state. The
hoard may advertise such properties, either at private or public
sale, in such manner as it shall determine. The proceeds of the
sale shall be paid into the school fund, and shall he invested as
other moneys of the fund are invested. The board may lend to
the purchaser of any such real estate, one half of the amount of
purchase money, the loan to be secured by bond and mortgage on
the premises so purchased.

18 A:56-15. 1Income of funds; use of; payment of premi-
ums on bonds

The income of the school fund shall be paid into the general
fund of the state treasury, and shall be used for the support of
public schools, the payment of salaries of county superintendents
and the payment of accrued interest on bonds purchased for the
fund, the payment of interest on, and the purchase of, bonds is-
sued locally for school purposes to the extent and within the lim-

e
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its provided by law, and for no other use or purpose whatsoever.
The payment of premiums on bonds purchased shall be made out
of the investment account.

18A:56-16. Certification of anticipated default; purchase
of bonds and payment of interest by trustees

In the event that a school district or a municipality anticipates
that it will be unable to meet the payment of principal or interest
on any of its bonds issued for school purposes after December 4,
1958, it shall certify such inability to the commissioner and the
director of the division of local finance at least 10 days prior to
the date any such payment is due. If the commissioner and di-
rector shall approve said certification, they shall immediately
certify the same to the trustees of the fund for the support of
public schools. Upon the receipt thereof, or in the event any
such district or municipality fails to certify its anticipated ina-
bility to meet any such payments, upon notice and verification of
such inability, the trustees shall, within the limits of moneys
available in the fund, use said funds including the income there-
from to purchase any such bonds at a price equivalent to the
face amount thereof or pay to the holder of any such bond the
interest due or to become due thereon, as the case may be, and
such purchases and payments of interest may continue so long
as the district or municipality remains unable to make such pay-
ments. Upon making any such payment of interest, the trustees
of the fund shall be subrogated to all rights of the bondholder
against the issuer in vespect to the collection of such interest
and if such interest is represented by a coupon such coupon shall
be delivered to the trustees of the fund. No such purchase or
interest payment herein provided shall be made unless the sums
available to said district as state building aid shall be insuffi-
cient for such purpose.

The state treasurer shall act as agent of the trustees of the
fund in making any such payments or purchases, and he shall
prescribe, in consultation with the commissioner, such rules and
regulations as may be necessary and proper to effectuate the
purposes of this chapter.
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f.  The Coastal Area Facility Review Act, N.J.S A 13:19-1 et seq.

AN Acr to provide for the review of certain facilitics in the eonsta]
arca and making an appropriation therefor,

Be 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

C. 13:19.1  Short title,

1. This act shall be known and may be cited as the ““Coastal
Arca Facility Review Aet.”

C. 13:19-2  Declaration of policy.

2. The Legislature finds and declares that New Jersev's bavs,
harbors, sounds, wetlands, inlets, the tidal portions of fresh, saline
or partially saline strcams and {ributaries and their adjoining
upland fastland drainage area nets, channels, estuaries, barrier
beaches, near shore waters and intertidal areas together constituto
an exceptional, unique, irreplaceable and delicately balanced Phys-
lcal, chiemieal and biologieally acting and interacting natural en-
vironmental resource called the coastal area, that eevtain portions
of the coastal area are now suffering serious adverse ehvironmenial
effeets resulting from existing facility activity mpacts that would
preciude or tend to preclude those multiple uses whielh support
diversity and are in the bost tong-term, social, economice, aesthoetie
and reereational interests of all people of the State; and that,
therefore, it is in the interest of the people of the State that all of
the coastal area shonld be dedicnied to those kinds of land uses
which promote the publie health, safety and welfare, proteet public
aud private property, and are reasonably consistent and comnatible
withi the natnral laws soveruing the physical, chemical and bio.
logical environment of the coastal area,

It is further declared that the coastal aren and the State will
suffer continuing and ever-accelerating sevious adverse cconomie,
sbcial and aesthetic effects unless the State assists, in accordance
with the provisions of this act, in the assessmoent of impnets,
stemuning from the future location and kinds of facilitics within
the coastal area, on the delicately balanced environment of that
area.

The Legislature further recognizes the legitimate economic
aspirations of the inhabitants of the coastal area and wizhes 1o
cncourage the development of compatible land uses in order to
mmprove the overall cconomic position of the inhabitants of that
arca within the framework of a comprehensive environmenta]
design strategy which preserves the most ecologieally sensitive and
fragile area from lnappropriate development and provides ade.
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quate environmental safeguards for the construction of any facil-
ities in the coastal area.

C. 13:19-3 Definitions.

3. For the purposes of this act, unless the context clearly requires
a different meaning, the following words shall have the following
meanings:

a. ‘“Commissioner’’ means the State Commissioner of Environ-
mental Protection.

b. ‘““Department’’ means the State Department of Environmental
Protection.

c. “Tacility’’ includes any of the facilities designed or utilized
for the following purposes:

(1) Electric power generation—

Oil, gas, or coal fired or any combinatlion thereof.

Nuclear factlities.

(2) Food and food byproducts—

Beer, whiskey and wine production.

Fish processing, including the production of fish meal and fish oil.

Slaughtering, blanching, cooking, curing, and pickling of incats
and poultry.

Trimming, culling, juicing, and blanching of fruits and vege-
tables,

Animal matter rendering plants.

Operations directly related to the production of leather or furs
such as, but not limited to, unhairing, soaking, deliming, baiting,
and tanning.

Curing and pickling of fruits and vegetables.

Pasteurization, homogenization, condensation, and evaporation
of milk and ercam {o produce cheeses, sour milk, and related
produets.

Coffee bean and cocoa bean roasting.

(3) Incineration wastes—

Municipal wastes (larger than or cqual to 50 tons per day).

Automobile body (20 automobiles per hour or larger).

(4) Paper production—

Pulp mills.

Paper 1mills.

Paperboard mills.

Building paper mills.

Building board mills.

(5) Public facilities and housing—

Sanitary landfills,

Waste treatment plants (sanitary sewage).

Road, airport, or highway construction.

New housing developments of 25 or more dwelling units or
equivalent.
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Iixpansion of existing developments by the addition of 25 or
more dwelling units or equivalent.

(6) Agri-chemical production—

Pesticides manufacture and formulation operations or either
thereof,

Superphosphate animal feed supplement manufacture.

Production of normal superphosphate,

Production of triple superphosphate,

Production of diammonium phosphate,

(7) Inmorganic acids and salts manufacture—

Hydrofluoric acid and common salits,

Hydrochloric acid and common salts,

Nitric acid and common salts,

Sulfuric acid and common salts,

Phosphoric acid and common salts,

Chromic acid, including chromate and dichromate salts.

(8) Mineral products—

Asphalt batching and roofing operations including the prepara-
tion of bituminous conerete and conerete,

Cement production, including Portland, natural, masonry, and
pozzolan cements.

Coal cleaning,

Clay, clay mining, and fly-ash sintering,

Calcium carbide production,

Stone, rock, gravel, and sand quarrying and processing.

Frit and glass production,

Fiberglass production.

Slag, rock and glass wool production {mineral wool),

Lime production, including quarrying.

Gypsum production, including quarrying.

Perlite manufacturing, including quarrying.

Asbestos fiber production. ‘

(9) Chemical processes—

Ammonia manufacture.

Chlorine manufacture.

Caustic soda production.

Carbon black and chareoal production, including channel, furnace,
and thermal processes.

Varnish, paint, lacquer, enamel, organic solvent, and inorganic or
organic pigment manufacturing or formulating.

Synthetic resins or plastics manufacture including, but not
limited to, alkyd resins, polyethylene, fluorocarbons, polypropylene,
and polyvinylchloride.

Sodium carbonate manufacture.

Synthetic fibers production including, but not limited to, semi-
synthetics such as viscose, rayon, and acetate, and true syntheties
such as, but not limited to, nylon, orlon, and dacron, and the dyeing
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of these semi and true synthetics.

Synthetic rubber manufacture, including but not limited to,
butadiene and styrene copolymers, and the reclamation of synthetic
or natural rubbers.

The production of high and low explosives such as, but not limited
to, TNT and nitrocellulose.

Soap and detergent manufacturing, including but not limited to,
those synthetic detergents prepared from fatty alcohols or lincar
alkylate,

Elemental sulfur recovery plants not on the premises where
petroleum refining ocecurs.

Used motor or other oil or related petroleum product reclamation
operations.

Petroleum refining, including but not limitéd to, distillation, erack-
ing, reforming, trcating, blending, polymerization, isomerization,
allcylation, and clemental sulfur recovery operations.

Organic dye and dye infermediate manufacturing.

Hydrogen cyanide or cyanide salts manufacture or use.

Glue manufacturing operations.

Manufacturing, fabricating, or processing medicinal and phar-
maccutical produets including the grading, grinding, or milling of
botanicals,

(10) Storage—

Bulk storage, handling, and transfer facilities for erude oil, gas
and finished petroleum products not on the premises where petro-
leum refining oecurs.

Bulk storage, handling, transfer and manufacturing facilities of
gas manufactured from inorganic and organic materials including
coal gas, coke oven gas, water gas, producer, and oil gases.

(11) Metallurgical processes—

Production of aluminum oxide and aluminum metal and all com-
mon alloys, such as those with copper, magnesium, and silicon.

’roduction of titanium metal, salts, and oxides.

Metallurgical coke, petroleum coke, and byproduct coke manu-
facturing.

Copper, lead, zine, and magnesium smelting and processing.

Ferroalloys manufacture such as, but not limited to, those com-
bined with silicon, caleium, manganese and chrome.

Integrated stecl and iron mill operations including, but not
limited to, open hearth, basie oxygen, electrie furnace, sinter plant,
and rolling, drawing, and exiruding operations.

Melting, smelting, refining, and alloying of scrap or other sub-
stances to produce brass and bronze ingots.

(iray iron foundry operations.

Steel foundry operations.
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Beryllium metal or alloy production, including rolling, drawing
and extruding operations,

Operations involving silver, arsenie, cadmium, copper, mercury,
lead, nickel, chromium, and zine including, but nét limited to, pro-
duction, recovery from scrap or salvage, alloy production, salt
formation, electroplating, anodizing, and metallo-organies com-
pound products preparation.

Stripping of oxides from and the cleaning of metals prior to
plating, anodizing, or painting,

(12) Miscellancous—

Operations involving the scouring, desizing, cleaning, bleaching,
and dyeing of wool,

Wood preserving processes which use coal or petroleum based
products such as, but not limited to, coal tars and/or ereosotes.

Manufacture, use, or distillation of phenols, eresols, or coal tar
materials,

Manufacture of lead acid storage batteries and/or storage
batteries produced from other heavy metals, such as nicke] or
cadmium,

Installation of above or underground pipelines designed to
transport petroleum, natural gas, and sanitary sewage.

Operations involving the dyeing, bleaching, coating, impregnat-
ing, or glazing of paper.

Dyeing, bleaching, and printing of textiles other than wool.
Chemical finishing for water repelling, fire resistance, and mildew
proofing, including preshrinking, coating and impregnating,

Sawmill and planing mill operations.

Marine terminal and cargo handling facilities.

d. ““Person’’ means and shall include corporations, companies,
associations, societies, firms, partnerships and joint stock companies
as well as individuals and governmental agencies.

e. “‘Governmental agencies’’ means the Government of the United
States, the State of New J ersey, or any other states, their political

subdivisions, agencies, or instrumentalities thercof, and interstate
agencies.

C. 13:1944 “Coastal area™ defined,

4. The ““coastal area’’ shall consist of all that certain area lying
between the line as hereinafter deseribed and the line formed by the
State’s seaward (Raritan Bay and Atlantic ocean) terrvitorial
jurisdiction on the east thereof, the State’s bayward (Delaware
Bay) territorial jurisdiction on the south and southwest thereof,
and the State’s riverward (Delaware River) territorial jurisdiction
on the west thereto. Beginning at the confluence of Cheesequake
Creek with the Raritan Bay; thence southwesterly along the center
line of Cheesequake Creek to its intersection with the Garden
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State Parkway; thence southeasterly along the Garden State
Parkway to Exit 117 at State Highway 36; thence northeasterly
along State Highway 36 to the intersection of Middle Road (County
516) ; thence casterly along Middle Road to the intersection of
Palmer Avenue (County 7); thence northeasterly on Main Strect
to the intersection of State Highway 36; thence casterly on State
Highway 36 to the intersection of Navesink Avenue; thence south-
¢rly on Navesink Avenue to the intersection of Monmouth Avenue
at Navesink; thenee westerly on Monmouth Avenue to its intersee-
tion with Browns Dock Road; thence southerly on Browns Dock

Road to its intersection with Cooper Road; thence southwesterly on
Cooper Road to the intersection of State Highway 35; thence
southerly on State Highway 35 to its intersection with State High-
way 71; thence southcasterly on State Highway 71 to its crossing
of the Central Railroad of New Jersey tracks; thence southerly
along the Central Railroad of New Jersey tracks to its intersection
of 6th Avenue (County 2) ; thence westerly on 6th Avenue (County
2) to the intersection of State Highway 33; thence westerly along
State Highway 33 to the crossing of State Highway 18; thence
southerly on State Highway 18 to its intersection of Marconi Road;
thence southeasterly on Marconi Road to Adrienne Road, continu-
ing south on Adrienne Road to Belmar Boulevard; thence easterly
on Belmar Boulevard and 16th Avenue to the intersection of State
Highway 71; thence southerly on State Highway 71 to the intersce-
tion of State Ilighway 35; thence northwesterly along State High-
way 35 to State Highway 34 at the Briclle Circle; thence north-
westerly along State Highway 34 to the Garden State Parkway at
Exit 96; thence southwesterly along the Garden State Parkway to
the intersection of the Monmouth, Ocean County boundary; thence
westerly along said boundary to the interseetion of the Central
Railroad of New Jersey tracks; thence southwesterly along
the tracks of the Central Railroad of New Jersey to its junc-
tion with the tracks of the Pennsylvania Railroad near Whiting;
thence easterly along the tracks of the Pennsylvania Railroad to its
intersection with the Garden State Parkway near South Toms
River; thence southerly along the Garden State Parkway to its
intersection with County Road 539 at Garden State Parkway exit
58; thence northerly along County Road 539 to its intersection with
Martha-Stafford Forge Road; thence westerly along Martha-
Stafford Forge Road to its intersection with Spur 563; thence
northerly along Spur 563 to its intersection with County Road 563;
thenee southerly along County Road 563 to its intersection with
County Road 542 at Green Bank; thence northwesterly along County
Road 542 to its intersection with Weekstown-Pleasant Mills Road;
thence southeasterly along Weekstown-Pleasant Mills Road to its
intersection with County Road 563 at Weekstown; thence south-

A-56




casterly along County Road 563 to its intersection with Clarks
Landing Road leading to Port Republic; thence easterly along
Clarks Landing Road to its intersection with the Garden State
Parkway; thence southerly along the Garden State Parkway to its
intersection with Alt. 559, and thence northwesterly along Alt. 559
to its intersection with County Road 559 at Gravelly Run; thence

northwesterly along County Road 559 to its intersection with
U. 8. 40 and 8. R. 50 at Mays Landing; thence westerly along
combined U. 8. 40 and 8. R. 50 to its intersection with S. R. 50,
thence southerly on S. R. 50 to its intersection with Buck Hill Road
near Buck Iill; thence westerly along Buck Hill (River
Road) Road to its intersection with S. R. 49; thence south-
easterly along S. R. 49 to its intersection with S. R. 50; thence
southeasterly along S. R. 50 to its intersection with County
Road 585; thence southwesterly along County Road 585 to
its intersection with S. R. 47 at Dennisville; thence northwesterly
along S. R. 47 to its intersection with State Road 49 at Millville;
thence through Millville along State Road 49 to its intersection
with County Road 555; thence southerly along County Road 535
to its intersection with County Road 27 ; thence southerly along
County Road 27 to its intersection with County Road 70; thence
southerly on County Road 70 to the Center of Mauricetown;
thence through Mauricetown westerly on County Road 548 to
its intersection with the tracks of the Central Railroad of New
Jersey; thence northwesterly on the tracks of the Central Rail-
road of New Jersey to its intersection with County Road 98;
thence easterly along County Road 98 to the intersection with
County Road 38; thence northerly along County Road 38 to its
intersection with S. R. 49 cast of Bridgeton; thence westerly along
S. R. 49 through Bridgeton to its intersection with County Road 5
(Roadstown Road) ; thence westerly along County Road 5 (Roads-
town Road) to Roadstown; thence northwesterly along the
Roadstown Road to County Road 47; thence southwesterly along
County Road 47 to its intersection with County Road 19; thence
along County Road 19 northwesterly to Gum Tree Corner; thence
northwosterly along County Road 19 from Gum Tree Corner
across Stowe Creek to its interscction with Salem County Road
99 (Hancock’s Bridge Road); thence northwesterly along
County Road 59 to its intersection with County Road 51 at
Coopers Branch; thence northeasterly along County Road 51
to its intersection with 8. R. 49 at Quinton; thence northwesterly
along 8. R. 49 to its intersection with County Road 50; thence
southwesterly along County Road 50 to its intersection with
County Road 58; thence southerly on County Road 58 to its inter-
section with County Road 24; thence westerly along County Road
24 to its intersection with County Road 65; thence northerly along
County Road 65 (Walnut Street) to its intersection with County
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Road 4; thence westerly along County Road 4 and northerly along

County Road 4 and thence easterly along County Road 4 to its
intersection with State Road 49; thenee northerly along State Road
49 (Front Street) to its interscetion with County Road 57; thence
easterly along County Road 57 to its intersection with State Road
45; thence northerly along State Road 45 to its intersection with
County Road 540 at Pointers; thence northerly and northwesterly
along County Road 540 (Deepwater-Slapes Corner Road) to its
intersection with the New Jersey Turnpike; thence westerly along
the New Jersey Turnpike to its intersection with County Road 33:
thenee southerly along County Road 383 to its intersection with
State Road 49; thence southeasterly along S. R. 49 to its inter-
section with County Road 26; thence northwesterly along County
Road 26 to the Killcohook National Wildlife Refuge; thence north-
westerly along this northeasterly bolindary to the limits of the
State’s territorial jurisdiction on the Delaware River; provided,
however, that the coastal area shall not include all that certain
area in Cape May County lying within a line beginning at the inter-
scetion of 8. R. 47 and County Road 54; thenee westerly on County
Road 54; to the intersection of County Road 3; thence southeasterly
on County Road 3 through the intersection of County Road 3 with
County Road 13 to the intersection with County Road 47; thence
easterly and northerly along County Road 47 to its intersection
with State Road 9; thence northerly along State Road 9 to its
intersection with State Road 47; thence westerly along State Road
47 to its intersection with County Road 54.

C. 13:19-5 Permit to construct facility,

5. No person shall construct or canse to be constructed a
facility in the coastal area until he has applied for and received
a permit issued by the commissioner; however, the provisions of
this act shall not apply to facilities for which on-site construction,
including site preparation, was in process on or prior to the effec-
tive date of this act.

C. 13:19-6  Application for permit.

6. Any person proposing to construct or cause to be constructed
a facility in the coastal area shall file an application for a permit
with the commissioner, in such form and with such information as
the commissioner may preseribe, The application shall include an
environmental impact statement as described in this act.

C. 13:19-7 Contents of environmental impact statement.

7. The environmental impact statement shall provide the in-
formation needed to evaluate the effects of a proposed project upon
the environment of the coastal area.

The statement shall include:
a. An inventory of existing environmental conditions at the
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project site and in the surrounding region which shall deseribe air
quality, water quality, water supply, hydrology, geology, soils,
topography, vegetation, wildlife, aquatic organisms, ecology,
demography, land use, acsthetics, history, and archeology; for
housing, the inventory shall deseribe water qualily, water supply,
bydrology, geology, soils and topography;

b. A project description which shall specify what is to be done
and how it is to be done, during construction and operation;

¢. A listing of all licenses, permits or other approvals as required
by law and the status of each;

d. An assessment of the probable impact of the project upon all
topics deseribed in a. ;

e. A listing of adverse environmental impacts which cannot be
avoided ;

f. Steps to be taken to minimize adverse cnvironmental impacts
during construction and operation, both at the project site and in the
surrounding region

g. Alternatives to all or any part of the project with reasons for
their aceeptability or nonacceptability;

h. A reference list of pertinent published information relating to
the project, the project site, and the surrounding region.

C. 13:19-8 Declaration of completeness of application.

8. a. Within 30 days following receipt of an application, the
commissioner shall notify the applicant in writing regarding its
completeness. The commissioner may declare the application to be
complete for filing or may notify the applicant of specific defi-
ciencies. The commissioner, within 15 days following the reeeipt of
additional information to correect deficiencies, shall notify the
applicant of the completeness of the amended application. The
application shall not be considered to be filed until it has been
declared complete by the commissioner,

b. The comrnissioner, within 15 days of declaring the ap-
plication complete for filing, shall set a date for the hearing. The
date for the hearing shall be set not later than 60 days after the
application is declared complete for filing,

C. 13:19.9 Hearing.

9. a. The commissioner, or a member of the department desig-
nated by him, shall hold a hearing to afford interested parties stand-
ing and the opportunity to present, orally or in writing, both their
position concerning the application and any data they may have
developed in reference to the environmental effects of the proposed
facility.

b. The commissioner, within 15 days after the hearing, may re-
quire an applicant to submit any additional information necessary
for the complete review of the application,
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C. 13:19-10 Review of applications; required findings.

10. The commissioner shall review filed applications, including the
environmental impact statement and all information presented at
public hearings. He shall issue a permit only if he finds that the
proposed faeility:

a. Conforms with all applicable air, yvater and radiation emission
and effluent standards and all applicable water quality criteria and
air quality standards.

b. Prevents air émissions and water effluents in excess of the
existing dilution, assimilative, and recovery capacities of the air
and water environments at the site and within the surrounding
region.

c. Provides for the handling and disposal of litter, trash, and
refuse in such a manner as to minimize adverse environmenial
effects and the threat to the public health, safety, and welfare.

d. Would result in minimal feasible impairment of the regenera-
tive capacity of water aquifers or other ground or surface water
supplies,

e. Would cause minimal feasible interference with the natural
functioning of plant, animal, fish, and human life processes at the
site and within the surrounding region.

f. Is located or constructed so as to neither endanger human life
or property nor otherwise impair the public health, safety, and
welfare,

g. Would result in minimal practicable degradation of unique or
irreplaceable land types, historical or archeological areas, and exist-
ing scenic and aesthetic attributes at the site and within the
surrounding region.

C. 13:19.11 Grounds for denial of permit application; conditional permit;
approval of nuelear clectricity generating facility.

11. Notwithstanding the applicant’s compliance with the eriteria
listed in scction 10 of this act, if the commissioner finds that the
proposed facility would violate or tend to violate the purpose
and intent of this act as speecified in section 2, or if the commis-
sioner finds that the proposed facility would materially contribute
to an already serious and unacceptable level of environmental
degradation or resource exhaustion, he may deny the permit
application, or he may issue a permit subject to such conditions
as he finds reasonably necessary to promote the public health,
safety and welfare, to protect public and private property, wild-
life and marine fisheries, and to preserve, protect and enhance
the natural environment. In addition, the construction and opera-
tion of a nuclear electricity generating facility shall not be ap-
proved by the commissioner unless he shall find that the proposed
method for disposal of radioactive waste material to be produced
or generated by such facility will be safe, conforms to standards
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established by the Atomic Energy Commission and will effectively

remove danger to life and the environment from such waste
material.

G, 13:19-12 Notifieation to applicant,

12. The commissioner shall notify the applicant within 60
days after the hearing as to the granting or denial of a permit.
The reasons for granting or denying the permit shall be stated. In
the event the commissioner requires additional information as pro-
vided for in scetion 9, he shall notify the applicant of his
deeision within 90 days following the receipt of the information,

C. 13:19-13 Coastal Area Review Board; creation, membership, voting, powers.

13. There is hereby created the Coastal Arca Review Board, in
but not of the Department of Environmental Protection, which shall
consist of three voting members who shall be the Commissioner
of Environmental Protection or his designated representative, the
Commissioner of Labor and Industry or his designated representa-
tive and the Commissioner of Community Affairs or his designated
representative. No vote on a permit request shall be taken unless
all voting members are present.

The Coastal Area Review Board shall have the power to hear
appeals from decisions of the commissioner pursuant to section 12,
The board may affirm or reverse the decision of the commissioner
with respect to applicability of any provision of this act to a pro-
posed nse; it may modify any permit granted by the commissioner,
grant a permit denied by him, deny a permit granted by him, or
confirm his grant of a permit. The board shall review filed applica-
tions, including the environmental impact statement and all in-
formation presented at public hearings and any other information
the commissioner makes available to the board prior to the aflirma-
tion or reversal of a decision of the commissioner.

C. 13:19-14 Continuance in force of issued permit.

14. In the ecvent of rental, lease, sale or other convey-
ances by an applicant to whom a permit is issued, such permit, with
any conditions, shall be continued in forece and shall apply to the new
tenant, lessee, owner, or assignee so long as there is no change in
the nature of the facility set forth in the original application.

C. 13:19-15 Effect of denial of application.
15. The denial of an application shall in no way adversely
affect the future submittal of a new application,

C. 13:19.16 Environmental inventory; alternate environmental managcment
stralegies; environmental design for coastal area.

16. The commissioner shall, within 2 years of the taking effect
of this aect, prepare an environmental inventory of the environ-
mental resources of the coastal area and of the existing faeilitics
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and land use developments within the coastal area and an estimate
of the capability of the various area within the coastal area to
absorb and react to man-made stresses. The commissioner shall,
within 3 years of the taking effect of this act, develop from this
cnvironmental inventory alternate long-term cnvironmental man-
agement strategies which take into account the paramount need
for preserving cnvironmental values and the legitimate need for
economic and residential growth within the coastal area. The com-
missioner shall, within 4 years of the taking effect of this act, sclect
from the alternate environmental management strategics an en-
vironmental design for the coastal area. The environmental design
shall be the approved cnvironmental management strategy for the
coastal arca and shall include a delineation of various areas appro-
priate for the development of residential and industrial facilities
of various types, depending on the sensitivity and fragility of the
adjacent environment to the existence of such facilities. The en-
vironmental inventory, the alternate long-term environmental man-
agement strategies and the environmental design for the coastal
area shall be presented to the Governor and the Legislature within
the time frame indicated herein,

C. 13:19.17 Rules and regulations,
17. The department is hereby authorized to adopt, amend and
repeal rules and regulations to effectuate the purposes of this act.

C. 13:19-18 Injunctive relief; penalties,

18. If any person violates any of the provisions of this act,
rule, regulation or order promulgated or issued pursuant to the
provisions of this act, the department may institute a civil action in
the Superior Court for injunctive relief to prohibit and prevent such
violation or violations and said court may proceed in a summary
manner. Any person who violates any of the provisions of this act,
rule, regulation or order promulgated or issued pursuant to this act
shall be liable to a penalty of not more than $3,000.00 to be collected
In a summary proceeding or in any case before a court of competent
jurisdiction wherein injunctive relief has been requested. If the
violation is of a continuing nature, each day during which it con-
tinues shall constitute an additional, separate and distinet offense.
The department is hereby authorized and empowered to compromise
and settle any claim for a penalty under this section in such amount
in the diseretion of the department as may appear appropriate and
equitable under the circumstances.

C. 13:19-19 Applicability of act,

19. The provisions of this act shall not be regarded as to be in
derogation of any powers now existing and shall be regarded as
supplemental and in addition to.powers conferred by other laws,
ineluding municipal zoning authority. The provisions of this act
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shall not apply to those portions of the coastal areas regulated
pursuant to enforecable orders under the Wetlands Act, C. 13:9A-1
et seq., section 16 however shall apply to the entire area within

the boundaries deseribed herein.

C. 13:19-20 Construction of act.

20. This act shall be liberally construed to effectuate the purpose
and intent thercof.

C. 13:19-2] Partial invalidity,

21. If any provision of this act or the application thereof to
any person or circumstances is held invalid, the remainder of the
act and the application of such provision to persons or eirecum-
stances other than those to which it is held invalid, shall not be
affected thereby.

g. The Wetlands Act of 1970, N.J.S.A. 73:9A- 1 et seq.

CHAPTER 272

AN Act concerning the protection of natural resources in coastay
wetlands, providing for the designation by the Commissioner of
Environmental Protection of certain coastal wetlands after publie
hearing, and requiring permits from the commissioner prior to
the dredging, removing, filling or otherwise altering or polluting
coastal wetlands.

Be 11 ExAcTED by the Senate and General Assembly of the State
of New Jersey:

C. 13:9A-1 Legislature’s findings and declaration of policy; inventory and map-
ping of tidal wetlands; filing of maps,

L. ‘a. The Legislature hereby finds and declares that one of the
most vital and productive arcas of our natural world is the so-
called ‘“estuarine zone,”’ that arca between fhe sea and the land;
that this area proteets the land from the force of the sea, moderates
our weather, provides a home for water fowl and for %4 of all our
fish and shellfish, and assisis in absorbing sewage discharge by
the rivers of the land; and that in order to promote the public
safety, health and welfare, and to protect public and private prop-
erty, wildlife, marine fisherics and the natural environment, it
Is neeessary to preserve the ccological balance of this area and
prevent its further deterioration and destiuection by regulating the
dredging, filling, remdving or otherwise altering or polluting
thereof, all to the extent and in the manner provided herein,
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b. The Commissioner of Emvironmental Protection shall, within
2 yenrs of the effective date of this act, make an inventory and maps
of all tidal wetlands within the State. The boundaries of such woet-
lands shall generally define the areas that are at or below high wator
and shall be shown on suitable maps, which may be reproductions or
aerial photographs. Each such map shall be filed in the office of the
county recording officer of the eounty or counties in which the wet-
lands indicated thercon are located. Each wetland map shall bear
a certificate of the commissioner to the effect that it is made and filed
pursuant to this act. To be entitled to filing no wetlands map need
meet the requirements of R. S. 47:1-6.

C. 13:9A-2 Authority to regulate alteration of coastal wetlands; definition.

2. The Commissioner may from time to time, for the purpose of
promoting the public safety, health and welfare, and protecting pub-
he and privade property, wildlife and marine fisheries, adop,
amend, modily or vepeal ovders regulating, restricting or prohibit-
ing dredging, filling, removing or otherwise altering, or polluting,
coustal wetlands. Tor the purposes of this act the term “‘coastal
wetlands’” shall mean any bank, marsh, swamp, mncadow, flat or
other low land subject to tidal action in the State of New Jersey
along the Delaware bay and Delaware river, Raritan bay, Barnegat
bay, Sandy llook bay, Shewsbury river including Navesink river,
Shark river, and the coastal inland waterways extending southerly
from Manasquan Inlet to Cape May Harbor, or at any inlet, estuary
or tributary waterway or any thereof, including those areas now or
formerly connccted to tidal waters whose surface is at or below an
clevation of 1 foot above local extreme high water, and upon which
may grow or is capable of growing some, but not necessarily all, of
the following: Salt meadow grass (Spartine patens), spike grass
(Distichlis spicata), black grass (Juncus gerardi), saltmarsh grass
(Spartina alterniflora), saltworts (Salicornia Europaea, and Sali-
cornia bigelovii), Sea Lavendar (Limonium carolinianum), salt-
marsh bulrushes (Seirpus robustus and Scirpus paludosus var.
atlanticus), sand spurrey (Spergularia marina), switeh grass
(Panicum virgatum), tall cordgrass (Spartina pectinata), hightide
bush (Iva fraotescens var, oraria), eattails (Typha angustifolia, and
Typha latifolia), spike rush (Eleocharis rostellata), chairmaker’s
rush (Secirpus americana), bent grass (Agrostis palustris), and
sweet grass (IHierochloe odorata). The term ‘‘coastal wetlands’’
shall not include any land or real property subject to the jurisdiction
of the Tlackensack Mcadowlands Development Commission pur-
suant to the provisions of I, I.. 1968, chapter 404, sections 1 through
§4 (€. 13:17-1 throueh C. 13:17-86).

C. 13:9A-3 Adoptlion, change or repeal of order; hearing, notice; recording,
indexing and filing of order; mailing,

3. The commissioner shall, before adopting, amending, modi-
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fymg or repealing any such order, hold a public hearing thereon
in the county in which the coastal wetlands to be affected are
located, giving notice thercof to each owner having a recorded
Interest in such wetlands by mail at least 21 days prior thereto
addressed fo his address as shown in the municipal tax offico
records and by publication thereof at least twice in each of the 3
weeks next preceding the date of such hearing in a newspaper of
general cireulation in the muniecipality or municipalities in which
such coastal wetlands are located.

Upon the adoption of any such order or any order antending,
modilying or repealing the same, the commissioner shall cause i
copy thereof, together with a plan of the lands afleeted, including
reference to the filed wetlands map or maps on which the same are
shown and a list of the owners of record of such lands, to be re-
corded in the office of the county clerk or register of deeds, where
it shall be indexed and filed as a Judgment, and shall mail a copy

of such order and plan to each owner of record of such lands af-
fected therchy.

G 13:9A-4 “Regulated activity” defined; permit; application; econtents; inspee-
tion; effect of work to be considered,

4. a. For purposes of this section ‘“regulated activity’’ includes
but is not limiteq to draining, dredging, excavation or removal of
soil, mud, sand, gravel, aggregate of any kind or depositing or
dumping therein any rubbish or similar material or dischargine
therein liquid wastes, either dircctly or otherwise, and the erce.
tion of structures, drivings of pilings, or placing of obstruetions,
whether or not changing the tidal ebb and flow, ““Regulated activ-
ity”” shall not include continuance of comnmercial production of

salt hay or other agricultural crops or activities conduncted under
scetion 7 of this aet.

b. No regulated activity shall be condueted upon any wetland
without a permit,

¢. Any person proposing to conduct or cause to bho conducted a
regulated aetivity upon any wetland shall file an application for a
permit with the commissioner, in such form and with suceh
information as the commissioner may prescribe. Such appli-
cation shall include a detailed deseription of the proposed work
and a map showing the arca of wetland direetly affected, with
the location of the proposed worlk thercon, together with the nanes
of the owners of record of adjucent land and known claimants of
rights in or adjacent to the wetland of whom the applicant has
notice. All applications, with any maps and doenments relaling
thereto, shall be open for inspection at the office of the Departiment
of Environmental Protection.

d. In granting, denying or limiting any permit the com-
missioner shall consider the effect of the proposed work with
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reference to the public health and welfare, marine fisherics, shell
fisheries, wildlife, the protection of life and property from flood,
harricane and other natural disasters, and the publie poliey sct
forth in seetion 1. a. of this act.

C. 13:9A-3 Xestraint of violalions.

-

5. The Superior Court shall have jurisdiction to restrain viola-
tions of orders issued pursuant to this aect.

C. 13:9A.6 Filing of complaint; determinntion of issue exclusive,

6. Any person having a recorded interest in land affected by any
such order or permit, may, within 90 days after receiving notice
thercof, file a complaint 1n the Superior Court to determine
whether such order or permit so restricts or otherwise affeets
the use of his property as to deprive him of the practical use thereof
and 1s therefore an unrecasonable exereise of the police power be-
cause the order or permit constitutes the equivalent of a faking
without compensation. If the court finds the order or permit to
be an unreasonable exercise of the police power, the court shall
enter a finding that such order o1 permit shall not apply to the
land of the plaintifl'y provided, however, that sueh finding shall
not affect any other land than that of the plamntiff. Any party to
the suit may ecause a copy of such finding to be recorded forthwith
in the office of the county clerk or register of deeds, where it shall
be indexed and filed as a judgment.

The method provided in this section for the determination of the
issue shall be exclusive, and such issue shall not be determined in
anv other proceeding.

C. 13:9A-7 Certain powers and duties not to be restricted,

7. No action by the commissioner under this act shall prohibit,
restriet or impair the exercise or performance of the powers and
duties conferred or imposed by law on the State Department of
Environmental Protection, the Natural Resource Council and the
State Mosquito Control Commission in said Department, the State
Department of Iealth, or any mosquito control or other project
or activity operating under or authorized by the provisions of chap-
ter 9 of Title 26 of the Revised Statutes..

C. 13:9A-8 Riparian rights or obligations not affected.

8. Nothing in this act or any permit issued hereunder shall affect
the rights of the State in, or the obligations of a riparian owner with
respect to, riparian lands,

C. 13:9A-9 Liability in cvent of violations; penalty.

9. Any person who violates any order by the commissioner,
or violates any of the provisions of this act, shall be liable
to the State for the cost of restoration of the affected wetland to
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its condition prior to sueh violation insofar as that is possible, and
shall be punished by a fine of not more than $1,000.00, to be collected
in accordance with the provisions of the Penalty Enforcement Law
(N. J. 8. 2A:58-1 et seq.).

C. 13:9A-10 Short title,
10. This act may be cited as *“The Wetlands Act of 1970,

h.  The Ninety Day Law, N.J.S.A. 13:1D-29 et seq.
CHAPTER 232

AX Act concerning the application {for construction permils to the
Department of Environmental Protection, supplementing the
““Department of Environmental Protection Aet of 19707 (P. L.
1970, e. 33, C. 13:1D-1 et seq.), amending sections R. S. 12:5-2,
12:5-3, 58:1-26 and 58 :1-27, and repealing scetion R. S, 12.54.

Be 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

C. 13:1D-29 Definitions.

1. (New section) For the purposes of this act, unless the context
clearly requires a different meaning, the following terms shall
have the following meanings:

a. *‘Commissioner’” means the State Commissioner of Iinvirvon-
mental Protection.

b. “‘Construction permit’’ means and shall mclude:

1. Approval of plans for the development of auy waterfront
upon any tidal waterway pursuant to R. S, 19.5-3.

2. A permit for a regulated activity pursuant to ““The Wetlands
Aect of 1970,” P. L. 1970, ¢, 272 (C. 13:9A-1 ot seq.).

3. A permit issued pursuant to the ¢ Coastal Area Facility Review
Act,”” P. L. 1973, ¢. 185 (C. 13:19-1 of seq. ).

4. Approval of a structure within the natgral and ordinary high-
water mark of any stream pursuant to R. S. 58 :1-26,

5. Approval of plans and specifications for the construction
changes, improvements, cxtensions or alterations to any sewer
system pursuant to R. S, 58:11-10.

“‘Construction permit’’ shall not, Lowever, include any approval
of or permit for an clectric generaling facility or for a petroleum
brocessing or storage facility, including a liguefied natural 2as
facility, with a storage capacity of over 50,000 barrels,

¢. ‘““‘Department’’ means the Department of Environmental
Protection,
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C. 13:1D-30 Application for consiruction permits; review; request for additional
information,

2. (New section) The department shall promptly review all ap-
plications for construction permits. The departinent shall within
20 working days following the filing of an application for a con-
struction permit, exeept o permit issued pursnant to the Coastal
Avea Facility Review Aet, ' L. 1973, ¢. 185 (€. 13:19-1 ¢t seq.),
request thal the applicant submit additional information to assist
it in its review if it deems that such information is necessary. In
the event that sneh information is requested, the application will
e constrned to be complete when the additional information is
received by the department.

C. 13:1D-31 Application for construction permit; approval, conditioning or
disapproval; time period.

3. (New scetion) The department shall approve, condition ov
disapprove an application for a construction permit within 90 days
following the date that the application is complete, except that this
time period may be extended for a 30¢day period by the mutual
consent of the applicant and the department, provided that the
department request the applicant for such an extension al least
15 days prior to the expiration date for the approval, conditioning
or disapproval of such an application.

C. 13:1D-32 Failure to take action within time period; application deemed
approved.

4. (New seetion) In the event that the department fails {o take
action on an application for a construction permit within the 90-day
period speeified herein, then the application shall be deemed to
have been approved; provided, however, that the time periods
specified in section 12 of . L. 1973, ¢.-185 (C. 13:19-12) shall apply
to applications for construction permits pnvsuant to the Coastal
Arca Tacility Review Act, D, L. 1973, e. 185 (C. 13:19-1 et seq.).
C. 13:1D-33 Rules und regulations; fees; environmental services fund,

5. (New section) The commissioner shall adopt, amend and
repeal 1ules and regulations to implement the provisions of this act.
The commissioner shall in accordance with a fee schedule adopted
as o rule or regulation establish and eharge reasonable fees for the
filing and review of any application for a construction permit. The
fees imposed hereunder, exeept as may otherwise be provided by
law, shall be deposited in a fund to be known as the “*Environmental
Services Fund,”’ kept separate and apart from all other State
receipts and appropriated only as provided herein. There shall be
appropriated annually to the department revenue from such fund
sufficiont to defray in full the costs incurred in the processing and
review of applications for construetion permits,

C. 13:11-34  AMlonthly bulletin,

6. (New seetion) The commissioner shall publicly distribute,
at least monthly, a bulletin, listing the pending applications for
conslruction permits and the status of the review of those applica-
tions, including decisions thereomn.
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APPENDIX 11

ADMINISTRATIVE RULES
a.  Ninety-Day Construction Permits, N.J.A.C. 7:1C-1.7 et seq.

CHAPTER 1C

NINETY-DAY CONSTRUCTION PERMITS

CHAPTER TABLE OF CONTENTS

SUBCHAPTER 1. GENERAL PROVISIONS
7:1C-1.1 Purpose

7:1C-1.2 Definitions
7:1C-1.3 Pre-application procedure and requirements
7:1C-1.4 Application for construction permit

7.1C-1.5 Fees
7:1C-1.6 DEP Weekly Bulletin

7:1C-1.7 Review of application
7:1C-1.8 Decision on permit application
7:1C-1.9 Appeals

7:1C-1.10 Other State statutes, rules and regulations
7:1C-1.11 Severability
7:1C-1.12 Implementation of these rules and regulations

SUBCHAPTER 1. GENERAL PROVISIONS

Authority
Unless otherwise expressly noted, all provisions of this subchapter were adopted
pursuant to authority of N.J.S.A. 13:1D-1 et seq. and P.L. 1975, ¢.232, and were filed on
November 18, 1975, as R.1975 d.347 to become effective on December 22, 1975. See: 7
N.J.R, 548(a). Revisions to this subchapter were filed and became effective on October 18,
1977, as R.1977 d.390. See: 8 N.J.R. 505(c), 9 N.I.R. 513(c).

7:1C-1.1 Purpose

These rules and regulations implement P.L. 1975, chapter 232, to secure
timely decision by the Department of Environmental Protection on construction
permit applications as defined therein, to assure adequate public notice of
procedures thereunder, to continue effective administration of the substantive
provisions of other laws, and to revise certain procedures involving the Water
Policy and Supply Council and the Natural Resource Council. These regulations
do not supersede or preempt specific rules and regulations establishing
procedures for the individual construction permit programs administered by
appropriate agencies within the department, unless the context so requires or
specific provisions so prescribe.

7:1C-1.2  Definitions

The following words and terms, when used in this subchapter, shall have
the following meanings unless the context clearly indicates otherwise.
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“Act” means P.L. 1975, chapter 232.

“Applicant” means any person requesting a construction permit who has
submitted an application to the department.

“Application” means DEP application form CP-1 and the appropriate
agency supplement.

“Appropriate agency’ means:

1. The Division of Marine Services for:

i. Approval of plans for the development of any waterfront upon any
tidal or navigable waterway pursuant to N.J.S.A. 12:5-3 (riparian permit):
ii. Permits for a regulated activity under the Wetlands Act of 1970,
P.L.1970,c.272 (N.J.S.A. 13:9A-1 et seq.); and
iii. Permits issued pursuant to the Coastal Area Facility Review Act,
P.L. 1973,c.185(N.J.S.A. 13:19-1 et seq.).
2. The Division of Water Resources for:
i. Stream encroachment permits under N.J.S.A. 58:1-26; and
ii. Permits for sanitary sewer facilities under N.J.S.A. 58:11-10.

“Commissioner” means the Commissioner of the New Jersey Department
of Environmental Protection.

“Construction cost” means the projected cost, not including financing or
insurance charges, of that portion of a project which is subject to review for a
construction permit.

“Construction permit” means:

1. Approval of plans for the development of any waterfront upon any
tidal or navigable waterway pursuant to N.J.S.A. 12:5-3;

2. A permit for a regulated activity pursuant to The Wetlands Act of
1970,P.L. 1970, c. 272 (N.J.S.A. 13:9A-1 et seq.);

3. A permit issued pursuant to the Coastal Area Facility Review Act
(CAFRA),P.L. 1973,¢. 185 (N.J.S.A. 13:19-1 et seq.);

4. Approval of any structure within the natural and ordinary high-water
mark of any stream pursuant to N.J.S.A. §8:1-26 (stream encrcachment);

5. Approval of plans and specifications for the construction, changes,
improvements, extensions or alterations to any sewer system, excluding
wastewater sewerage projects which are eligible for Federal funding under P.L.
92-500 and sewage treatment facilities, pursuant to N.J.S.A. 58:11-10.

Note: “Construction permit” does not include any approval of or
permit for an electric generating facility or for a petroleum
processing or storage facility, including a liquified natural gas
facility, with a storage capacity of over 50,000 barrels.

“Department” means the New Jersey Department of Environmental
Protection.

“DEP Weekly Bulletin” means a weekly official publication of the
Department of Environmental Protection.

“Person” means corporations, companies, associations societies, firms,
partnerships, and joint stock companies, as well as individuals, the State, and all
political subdivisions of the State or any agencies or instrumentalities thereof.

“Structure” means any assembly of materials above or below the surface
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of land or water, including but not limited to buildings, fences, dams, pilings,
breakwaters, fills, levees, bulkheads, dikes, jetties, embankments, causeways,
culverts, pipes, pipelines, roads, railroads, bridges and the facilities of any utility
or governmental agency. Trees or other vegetation shall not be considered to be
structures.

As amended, R.1977d.200, eff, June 3,1977.
See: 9 N J.R. 321(a).

7:1C-1.3  Pre-application procedure and requirements

(a) As a means of expediting permit review, potential applicants are
encouraged to request an optional pre-application conference with the
appropriate agency. At the voluntary pre-application conference, a potential
applicant may present a conceptual description of the proposed project, discuss
his proposed project informally with the appropriate agency, and obtain
guidance on the permit process; however, the conference is not a forum for
preliminary approval or rejection of proposed project. However, if the
appropriate agency determines that the proposed project is exempt from the
permit requirement, the agency shall issue a written statement of such finding
which shall be binding in the agency.

(b) Prior to submitting an application to the department,”the applicant
shall notify at least the following local agencies of intent to file an application
by mailing them a completed DEP form CP-1, and shall obtain an
acknowledgement of receipt of notification by certified mail, return receipt
requested:

1. Municipal clerk;

2. Municipal environmental commission, if any;

3. County environmental commission, if there is no municipal
environmental commission;

4. Municipal planning board.

Note: The foregoing requirements may be postponed or modified
by the appropriate agency in cases of emergency as the public
interest dictates.

(c) Applicants for minor stream encroachment projects are exempt from
the provisions of subsection (b) of this section,

(d) Applicants for waterfront development (riparian) permits for minor
maintenance and/or repair projects shall be exempted from the requirement of
subsection (b) of this section upon written request for such exemption where:

1. The proposed maintenance and/or repairs are confined to existing
structures and/or facilities without any deviation from or enlargement of original
approvals;

2. The existing structures and/or facilities shall have been previously
authorized by permit; and

3. The present state of disrepair existed for less than two years from
application date.
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7:1C-1.4  Application for construction permit
(a) To apply for a permit, the applicant shall prepare and submit a formal
application to the appropriate agency.

1. The application shall consist of a complete and acknowledged DEP
construction permit application form CP-1, the fee required by section 5 of this
subchapter, and other materials of a format and content as specified by rules or
otherwise for individual permit programs.

2. Any inaccurate material which could affect the outcome of a permit
decision, or falsification of information submitted shall be cause for rejection of
the application at any time during the review procedure, or voiding a permit
approved before the misinformation was discovered.

7:1C-2.5 Fees
(a) Except as provided in subsection (g) of this section, fees shall be
charged- for the review of any application for a construction permit in
accordance with the following schedule.
1. Waterfront development (N.J.S.A. 12:5-3), (riparian permits):

i. The fee shall be one half of one per cent (% of 1 per cent) of the
construction cost, or a minimum of $100.00;

ii. The fee for permits for minor maintenance, and/or repair or
replacement of lawful existing structures shall be one half of one per cent (% of
1 per cent) of the construction cost, or a minimum of $25.00.

2. Wetlands permits (N.J.S.A. 13:9A-1 et seq.):

i. The fee for a type A permit (N.J.A.C. 7:7A-3.2) shall be one half of
one per cent (% of 1 per cent) of the construction costs, or a minimum of
$100.00;

ii. The fee for a type B permit (N.J.A.C. 7:7A-4.2) shall be one half of
one per cent (% of 1 per cent) of the construction costs, or a minimum of
$300.00.

3. CAFRA permits (N.J.S.A. 13:19-1):

i. The fee for residential facilities shall be $500.00, plus $10.00 per
dwelling unit;

ii. The fee for nonresidential and mixed-use facilities shall be $1,000,
plus $10.00 per acre to be developed.

4. Stream encroachment (N.J.S.A. 58:1-26):

i. As used in this subsection, the following terms shall have the
following meanings unless the context clearly indicate otherwise:

(1) “Drainage area” means the total area contributing runoff to a
specified point, expressed in acres or square miles;

(2) “Minor stream encroachment project” means an encroachment
project that does not adversely change the water-carrying capacity of the
floodway, does not increase erosion or sedimentation in the stream and does not
require substantial channel modification or relocation. These shall include but
are not limited to major desnagging and stream clearing, minor dredging projects,
dug ponds without structures, sewer headwalls, outlet works, sewer outlet
diffusers, minor water intake facilities, channel excavation projects where all
material is removed from the flood plain or,graded and stabilized in a manner
acceptable to the department, minor regrading, utilities that are constructed
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within 100 feet of the top of the channel bank, each channel crossing of utility,
minor bank reestablishment and/or protection projects limited to 100 feet,
residential footbridges, bridge deck replacements, recreation and habitat
management structures of the Division of Fish, Game and Shellfisheries, farming
practices (including ditches) approved by the Soil Conservation Service, and
projects whose major purpose is mosquito control pursuant to N.J.S.A. 26:9-1 et
seq. Governmental agencies may combine their minor projects for a calendar
year and submit them as one project, which will be considered 2 minor project.

ii. For minor projects, the fee shail be $50.00, except that no fee shall
be charged for such project in a drainage area of less than 320 acres which has
been approved by the appropriate municipal or county engineer, or a
professional engineer for State agency projects, and the certification of such
approval has been submitted to and acknowledged by the department.

iii. Fees:

(1) No fee shall be charged for major projects located in a drainage
area of less than 150 acres which has been approved by the appropriate
municipal or county engineer, or a professional engineer for State agency
projects, and the certification of such approval has been submitted to and
acknowledged by the department.

(2) For other major projects the fee shall be $500.00 for each
structure in or along the channel, or portion of the channel thereof up to 1000
feet. This fee shall include but not be limited to the following types of projects:
bridges, culverts, small dams, concrete lining, major riprap and gabion
protection, channel modification, channel realignment, channel relocation and
all retaining walls. The fee for major projects such as culverts or bridges shall
incluce channel work for a distance of 300 feet upstream and downstream.

(3) For major projects outside the channel but within the 100-year
flood, the fee shall be $500.00 for each project.

5. Sanitary sewer facility permits (N.J.S.A. 58:11-10): The fee for
sanitary sewer facility permits shall be one half of one per cent (% of 1 per cent)
of the construction costs up to $100,000, plus one fourth of one per cent (% of
1 per cent) of the construction costs in excess of $100,000. A minimum fee of
$100.00 shall be charged.

(b) Each extension of time requested must be accompanied with a $25.00
nonrefundable fee. Each extension, if granted, will be for a maximum period of
one year. No permit will be extended beyond a total of five years from the
orizinal date of permit.

(c) Each request for an approval of a modification in detail of the
approved project must be accompanied with a fee equal to 25 per cent of the
total permit fee charged to that portion of the project to be modified.

(d) The department may also charge additional fees to engage such
essential expertise as may be necessary for the processing and review of large
scale and complex projects. The applicant will be consulted before imposition of
such fees.

(e) Where a public hearing is conducted, the cost thereof, including but
not limited to court reporter attendance fees, transcript costs, hearing officer
fees, hearing room rental, shall be borne by the applicant unless otherwise
determined by the department for good cause shown.
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(f) All fees shall be paid by check, made payable to the “Treasurer State of
New Jersey — Environmental Services Fund” and shall accompany the
application.

(g) The maximum fee for waterfront development, wetlands, and CAFRA
permit application shall be $5,000, except for unusually large scale or complex
projects where the appropriate agency determines, after consultation with the
applicant, that additional fees are necessary for a proper review of the
application.

As amended, R.1976 d.76, eff. March 10, 1976.
See: 8 N.J.R. 180(a).

7:1C-1.6  DEP Weekly Bulletin

(a) The department shall each week publish in the “DEP Weekly Bulletin”
a report of the receipt of each new application and each agency action on
applications currently before it. This publication will be distributed free of
charge to all municipalities, counties, and other interested persons. Publication
in the “DEP Weekly Bulletin™ constitutes constructive notice to all interested
persons of department actions or construction permits.

(b) The application status report shall include, but is not limited to:
1. The applicant’s name;
2. The agency project number;
3. The nature of the project;
4. The date and description of significant agency action on the project.

7:1C-1.7  Review of application

(2) Within a maximum of 20 working days of receipt of the application,
the appropriate agency shall:

1. Accept the application for filing, assign an agency project numter,
and proceed to review on the merits; or

2. Assign an agency project number, accept the application for filing,
but request in writing that the applicant submit within a specific period of time,
additional information to assist in its review. In such cases, the application wil!
not be considered complete until all the additional information has been
received and deemed acceptable for review; or

3. Return the application without filing, explaining why it is
unacceptable for review, and return the filing fee upon notification that the
applicant does not intend to reapply.

4. Following the assignment of the agency project number, the initial
application status report will be published in the “DEP Weekly Bulletin™.

5. The department shall consider written initial comments, from public
agencies and other interested persons, received within five working days of the
publication of the initial project status report in the “DEP Weekly Bulletin™.

(b) The appropriate agency shall hold the public hearing required by the
Coastal Area Facility Review Act, N.J.S.A. 13:19-1 et seq., and may schedule
public hearing for, other construction permit programs within the time limits
prescribed by these regulations.
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(c) An application for a waterfront development permit is not complete
unless and until the applicant has in his possession a legal document setting forth

the person’s right to use or occupy the riparian land, including but not limited to
grants, leases or licenses.

7:1C-1.8  Decision on permit application

(a) The department shall approve, condition, or disapprove an application
for a construction permit, other than a CAFRA permit, within 90 days after the
application has been accepted for filing, except when additional information has
been requested. In the latter case, the department shall make a decision on the
permit within 90 days after such additional information has been accepted.

(b) In the case of permit application under N.J.S.A. 13:19-] et seq., the
department shall act on the application within 60 days of the hearing held
pursuant to N.J.S.A. 13:19-9, unless additional information was required at the
hearing, in which case the department shall act on the application within 90 days
of receipt of the additional information.

(c) Where a project requires more than one type construction permit, an
approval of one permit shall be conditioned on the applicant obtaining approval
on the remaining necessary permits.

(d) If the department fails to act within this time period, the application
shall be deemed to have been approved, to the extent that the application does
not violate other statues or regulations then in effect, and subject to any
standard terms and conditions applicable to such permits. The department shall
promptly publish in the “DEP Weekly Bulletin” a notice that the application has
been deemed approved.

(e) This time period may be extended for a 30-day period by the mutual
consent of the applicant and the appropriate agency, provided that the applicant
or the appropriate agency requests from the other such an extension at least 15
days prior to the expiration date for the approval, conditioning, or disapproval
of such an application.

(f) The effect of disapproval is as follows.

1. A disapproval without prejudice is a disapproval of the application.
However, a subsequent application by the same applicant for the same project
on the same site may be submitted within one year of the date of disapproval
without additional fees.

2. A disapproval with prejudice is a disapproval of the application.

7:1C-1.9  Appeals

(a) An appeal from an action of the Division of Water Resources pursuant
to NJ.S.A. 58:1-26 shall be to the Water Policy and Supply Council in
accordance with the proeedures of this section.

(b) An appeal from an action of the Division of Marine Services pursuant
to N.J.S.A. 12:5-3 shall be to the Natural Resource Council in accordance with
the procedures of this section.

(c) An interested person who considers himself aggrieved by an action of
either of the above-mentioned agencies shall within 10 days of publication of
notice of the decision in the “DEP Weekly Bulletin” request a hearing by
addressing a written request for such hearing to the Secretary of the Water
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Policy and Supply Council, P.0O. Box 2809, Trenton, New Jersey 08625, or the
Secretary of the Natural Resource Council, P.O. Box 1889, Trenton, New Jersey
08625.
(d) The written notice of request for hearing on appeal shall include:
1. The appropriate agency project number:
2. Details of how the decision aggrieves the appellant; and
3. Where the appeal is taken by someone other than the applicant,

+

evidence that a copy of the written request for hearing an appeal has been
mailed to the applicant.

(e) Where a timely appeal has been taken, the permit shall be stayed
pending the decision of the appropriate appellate body.

(f) Where a request for a hearing on appeal has been granted, the decision
on appeal must be rendered no later than 60 days after the acceptance of the
request.

7:1C-1.10  Other State statutes, rules and regulations

The powers, duties and functions vested in the department under the
provisions of the act or these regulations shall not be construed to limit in any
manner the powers, duties and function vested therein under any other
provisions of law, except as specifically set forth in these regulations.

7:1C-1.11  Severability

If any section, subsection, provision, clause or portion of these regulations
is adjudged unconstitutional or invalid by a court of competent jurisdiction, the
remainder of these regulations shall not be affected thereby.

7:1C-1.12  Implementation of these rules and regulations

The rules and regulations set forth herein shall apply to all construction
permit applications submitted to the department on or after December 22,
1975.

b.  Riparian Grants and Leases, N.J A.C. 7:7-1.1 et seq.

CHAPTER 7
BUREAU OF MARINE LANDS MANAGEMENT

Authority

Unless otherwise expressly noted, all provisions of this Chapter 7 were adopted by the
Department of Environmental Protection pursuant to authority delegated at N.J.S.A. 12:7-1 er

§ €q.

CHAPTER TABLE OF CONTENTS

SUBCHAPTER 1. RIPARIAN GRANTS AND LEASES
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-1.3

i
27
7 Practice where rules do not govern
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SUBCHAPTER 1. RIPARTAN GRANTS AND LEASES

7:7-1.1 Scope

Unless otherwise provided by rule or statute, the following shall
constitute the rules of the Bureau of Marine Lands Management and shall
govern the use of all riparian lands under the jurisdiction of the Department
of Environmental Protection.

7:7-1.2 Construction

(a) These rules shall be liberally construed to permit the Department,
the Bureau of Marine Lands Management and its various agencies to
discharge its statutory functions.

(b) The Commissioner or the Director of the Division of Marine
Services may, upon notice to all parties, in the public interest, relax the
application of these rules.

7:7-1.3 Practice where rules do not govern

(a) The Commissioner may rescind, amend or expand these rules from
time 0 time, and such new rules shall be filed with the Secretary of State as
provided by law.

(b) The Commuissioner, the Director of the Division of Marine Services
or any agency chief shall exercise his discretion in respect of any other
matters not governed by these rules.
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APPENDIX 111
Hi. APPLICATION FORMS FOR RIPARIAN GRANT/LEASE, PERMIT AND LICENSE

The forms contained in Appendix 111 provide only the text of Riparian applica-
tion forms and are not intended to be used in the application process. Current
application forms may be obtained from the Department of Environmental
Protection, Division of Coastal Resources, Bureau of Tidelands, Post Office

Box 1889, Trenton, N. J. 08625,

STATE OF NEW JERSEY
DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF COASTAL RESOURCES

BUREAU OF TIDELANDS
P.O. Box 1889 Trenton, New Jersey 08625

DIRECTIONS TO BE FOLLOWED IN FILING RIPARIAN APPLICATIONS FOR
GRANTS, LEASES OR OTHER CONVEYANCES OF LAND NOW OR FORNM—
ERLY UNDER TIDEWATER OWNED BY THE STATE OF NEW JERSEY. NO—
TICE IS HEREBY GIVEN TO APPLICANT THAT THE STATE IS UNDER NO
OBLIGATION TO MAKE A GRANT OR LEASE OR OTHER CONVEYANCE
AND FURTHER THAT NO WORK OF ANY KIND ON THE STATE’S PROPER-
TY MAY BE PERFORMED UNLESS AND UNTIL SAID GRANT OR LEASE IS
DELIVERED AND ALSO ONLY IF THE APPLICANT HAS APPLIED FOR AND
OBTAINED A PERMIT TO PERFORM SAID WORK. NOTICE IS FURTHER
GIVEN THAT THE STATE 1S UNDER NO OBLIGATION TO ISSUE A PERMIT
NOTWITHSTANDING THE PRIOR ISSUANCE OF A GRANT OR LEASE. THE
ISSUANCE OF A PERMIT BEING WITHIN THE SOLE AND ABSOLUTE DIS-
CRETION OF THE STATE,

FIRST: Furnish a description by metes and bounds of the upland owned by the
applicant in front of which the lands applied for are situated.

ANNEX TO THE TWO (2) RIPARIAN APPLICATIONS A DUPLICATE
TRACING AND EIGHT (8) PRINTS FROM AN ACTUAL SURVEY OF SAID
LANDS showing actual conditions at the time of application and made and certi-
fied by a LICENSED LAND SURVEYOR whose signature and seal shall be affixed
thereto; the map shall give the names of the owners of the lands immediately ad-
joining and within 500 feet in either direction along the high water line and shall
also indicate the location of the mean high water line, and the depth at mean low
water and width at mean high water of the waterway. If pierhead and bulkhead
lines have been established by the Federal authorities, the map shall then show the
relation of the property lines to said pierhead and bulkhead lines.

The map shall indicate the elevation of mean high water together with a
statement as to the specific U.S.C. & G.S. monument used in the establishment of
said elevation. There shall also be a diagram on the plan to indicate the local range
of tide and the differential between mean high water and mean sea level datum as
adjusted.

The map must indicate the scale thereof and the meridan adopted.
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All drawings attached to the riparian applications must be blueprints or
whiteprints.

General location of property, to be shown as an insert in the corner of
the survey plan, may be taken from a U.S. Coast and Geodetic Survey Chart, no-
ting number of chart used.

SECOND: Specify whether the lands now or formerly under tidewater applied
for are now or are hereafter to be used for commercial or other purposes, whether
they have been improved in whole or in part, or are authorized to be improved un-
der any grant or license protected by the provision of the supplement of the Ripar-
ian Act of March 31, 1869; also, if any oyster land, fishery or privilege therefore is
embraced within the limits of the lands applied for. Indicate with particularity, the
plans for improvement of the lands applied for.

THIRD: Indicate on the riparian applications the type of conveyance sought. Fi-
nal determination of the terms and conditions of any conveyance, if issued, is sole-
ly within the discretion of the State.

FOURTH: All applications must be accompanied by a CERTIFIED COPY OF
THE DEED by which the applicant claims title to any uplands, as further evidence
that the applicant has not sold, assigned, transferred or in any way disposed of any
of the rights to the lands described in the deed and is still the owner of the upland
property at the time of filing the application.

The applicant shall also furnish a CERTIFICA TE OF TITLE supplied
by a title guaranty company or a New Jersey attorney-at-law and such other in-
formation as may be required by representatives of the State.

FIFTH: State whether applicant is individual, partnership or corporation, and
furnish the legal name and domicile of applicant. Furnish name of controlling
stockholders and principal executive officers if a corporate applicant. If partner-
ship submit trade name certifications, if any, and articles of partnership.

SIXTH: If an applicant desires to designate a person other than the applicant to
sign the riparian application, then such designation shall be made by the applicant
in writing.

SEVENTH:  All riparian applications transmitted should be accompanied by
cashier’s or certified check in the amount of $25.00 made payable to the STATE
OF NEW JERSEY-BUREAU OF TIDELANDS covering the non-refundable filing
fee of said application. Such sum will remain as a credit to the applicant and de-
ductible from the fee for,preparation of the instrument.

EIGHTH: ENVIRONMENTAL IMPACT - Applicants are required to supply in-
formation regarding their requests in accordance with application forms furnished
by the Division of Coastal Resources, Department of Environmental Protection. All
information shall be supplied in writing or by means of documentation. The appli-
cant is required to provide full information regarding the environmental and eco-
logical effects of the work encompassed by his application. In the case of grants,
applicants must give a full and complete description of the work they plan to do
on the submerged lands for which application is being made.
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THE APPLICATION SHOULD DEMONSTRATE HOW HIS PROJECT
WILL SERVE THE PUBLICINTEREST, AND STATE WHETHER OR NOTIT
WILL CAUSE OR TEND TO CAUSE DELETERIOUS ENVIRONMENTAL EF-
FECTS. STATEMENTS ASTO THE DEGREE OF PUBLIC INTEREST AD-
VANCED BY THE PROJECT AND THE EFFECT OF THE PROJECT ON THE
ENVIRONMENT ARE SUBJECT TO INDEPENDENT EVALUATION AND AN-

ALYSISBY THE STATE.
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF COASTAL RESOURCES
BUREAU OF TIDELANDS

NOTICE TO AGENTS OF APPLICANTS

During conferences with most applicants who have proceeded with waterfront con-
struction or dredging without first obtaining a permit from the Division of Coastal
Resources, it has been discovered that in many instances engineers have told appli-
cants that they may proceed with actual work after the application has been filed
with the Division of Coastal Resources, but permit has not been issued.

Engineers or other persons have no authority to advise applicants in the manner
stated above and such advice to applicants must cease immediately.

No construction work of any nature shall be undertaken without first obtaining
permission from the State of New Jersey through the Division of Coastal Resources.

DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF COASTAL RESOURCES
BUREAU OF TIDELANDS
P.O. BOX 1889
TRENTON, NEW JERSEY 08625

GENERAL NOTICE

The excerpt quoted below is transmitted to you for your information.

“45:8-45  Certificate and seal of licensed engineer, surveyor or
architect on plans and specifications on public work.”

“No department, institution, commission, board or body of the State Gov-
ernment, or any political sub-division thereof, being the depository or hav-
ing the custody of any plan or specification involving professional engineer-
ing shall receive or file any such pian or specification unless there is affixed
thereto the seal of the professional engineer licensed pursuant to the pro-
visions of this chapter, or the seal of a registered architect thereon nor re-
ceive or file any plan involving land surveying unless there is affixed thereto
the seal of a land surveyor licensed pursuant to this chapter.”

Please be governed accordingly.
Plans returned attached.

Please comply with law.
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STATE OF NEW JERSEY
DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF COASTAL RESOURCES
BUREAU OF TIDELANDS

Additional directions to be followed in filing riparian applications for
grant, lease, or other conveyance of lands now or formerly under tide-
water, when applicant is a corporation.

CORPORATIONS:

Please indicate the following with respect to the Corporation:

NAME

ADDRESS OF PRINCIPAL OFFICE,
REGISTERED AGENT & ADDRESS
STATE OF INCORPORATION

If other than New Jersey, is corporation authorized to do business in New Jersey,
and if so, when was authorization obtained?

s Corporation now is good standing?

NAME AND HOME ADDRESS OF PRESIDENT

NAME AND HOME ADDRESS OF SECRETARY

NAME AND HOME ADDRESSES OF PRINCIPAL STOCKHOLDERS

Date last Annual Report was filed with Secretary of State in Trenton

Are there any Franchise Taxes due the Corporation Tax Bureau?

/f delinquencies exist, please state last year tax was paid.

It is required that applicant establish that it is in good standing, has filed the requi-
site annual reports and paid all taxes to date.

The above mentioned information is required before the application shall be deem-
ed complete. However, the State may require additional information in considering
any application.
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APPLICATION OF UPLAND OWNER ON TIDAL WATER
FOR A LEASE OR GRANT OF RIPARIAN LAND

To the Divison of Coastal Resources in the Department of Environmental Pro-
tection successor to the Division of Navigation in the Department of Conservation

and Economic Development:

THE APPLICATION OF
Address:

in the State of respectfully shows that said applicant is the
owner in fee simple and in possession of lands adjoining, but above the high-water
mark of the tidal waters of

as shown on the accompanying survey map dated

The applicant the riparian owner of lands adjoining the lands now or
formerly under tidewater herein applied for and further shows that said applicant
desirous of obtaining a grant or lease of such lands now or formerly under the
tidewater of lying adjacent to and in front of the
premises shown on the survey map above described.

Applicant recognizes that the State is under no obligation to make the grant
or lease desired and that issuance of same is within the sole and absolute discretion
of the State.

Applicant further recognizes that the action of the Natural Resource Council
is subject to the approval of the Commissioner of the Department of Environmen-
tal Protection, the Attorney General and Governor, and that no grant is valid un-
less and until actually delivered.

You are therefore requested to consider this application and if you in your
discretion decide to issue a grant or lease, to fix the fair consideration or annual
rental for the conveyance and to designate the lands now or formerly under tide-
water that may properly be included in the conveyance and to fix such other terms
and considerations of said conveyance as may be deemed appropriate.

IN WITNESS WHEREOF, the said
hereunto set hand and seal this day

of
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STATE OF NEW JERSEY
DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF COASTAL RESOURCES
BUREAU OF TIDELANDS
P.O. BOX 1889
TRENTON, NEW JERSEY 08625

RULES APPLICABLE FOR PERMIT APPLICATIONS

1. All applications for permits where a riparian grant or conveyance has been
made by the State but not to the applicant must be accompanied by a full and duly
certified copy of the deed or other lease upon which it is intended to construct
and/or dredge. All permits are revocable at the discretion of the State. No permits
will be issued on lands where applicant has not first received a riparian grant or
lease or license. As further evidence, affidavit that applicant has not sold, assigned,
transferred or in any way disposed of any of the riparian rights as described in
filed deed and is still the owner of the riparian rights at the time of filing the ap-
plication for permit, and abstract of title to said riparian rights owned by the ap-
plicant must be furnished. A certificate of title, however, supplied by a title guar-
anty company, an attorney or the County Clerk may be accepted in lieu thereof.
In case the applicant is not the owner of the riparian rights the above proof of title
must be filed by the owner along with owner’s written permission to applicant to
perform the work applied for.

2. The application must be in duplicate, signed by the property owner.

3. Plans must be submitted in at least 15 copies (with one tracing cloth copyl),
in accordance with applicable law and regulations, including those of the U.S.
Army Corps of Engineers Office, except as to location with reference to property
lines. For dredging operations, the place for deposit of dredged material must be
specified, including the manner of disposition and approvals.

4. General locatian of work, which may be an accurate cloth tracing from a
map of the Coast Survey or Geological Survey, noting on drawing the number of
the chart used. This may be an insert in the corner of the locality plan, which lat-
ter must be on scale sufficiently large to furnish data for study of the subject un-
der consideration.

5. Location with reference to fines of upland property, roads, sewer lines,
utility, riparian conveyances and mean high water. The outline of work to be in
red.

6. Construction, giving general dimensions, with sizes and spacing of piers,
timbers, beams, penetration of piles.

7. North points should be in the same direction for all plans on the same
sheet, and if possible, should be directed toward the top of the sheet.
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8. Elevations and soundings are to be referred to mean low water.

9. Sizes of plans must be 8 x 10% inches, single sheet, or folded to that size
once from 8 x 21 inches or 19% x 16 inches. In exceptional cases sheets not larger
than 27 x 24 inches may be sent. As many sheets as are necessary may be allowed.
Margins of one inch for binder are to be left on the top and left-hand side.

10. The signature and seal of a New Jersey Licensed Engineer must be affixed
in accordance with Laws of New Jersey.

11. The number of copies required is fifteen, usually blue or black and white
prints on linen or sepia tracing with one print therefrom. Clear photographic re-
productions of a printed plan will be accepted.

12. Applicant must furnish an affidavit setting forth the actual cost of the work
to be done, or if unknown, an estimate of such cost. The State reserves the right
to request audit to confirm cost of project. If all or a portion of the labor or ma-
terial costs are donated or received free of any monetary charge, the applicant will"
estimate the value of such materials and services received in computing the total
cost of the project.

13. ENVIRONMENTAL IMPACT —

Applicants are required to supply information regarding their requests
in accordance with application forms furnished by the Division of
Coastal Resources, Department of Environmental Protection. All
information shall be supplied in writing or by means of documentation.
The applicant is required to provide full information regarding the
environmental and ecological effects of the work encompassed by his
application. In the case of grants, applicants must give a full and com-
plete description of the work they plan to do on the submerged lands
for which application is being made.

THE APPLICANT SHOULD DEMONSTRATE HOW HIS PROJECT
WILL SERVE THE PUBLIC INTEREST AND STATE WHETHER OR
NOT IT WILL CAUSE OR TEND TO CAUSE DELETERIOUS ENVI-
RONMENTAL EFFECTS. STATEMENTS AS TO THE DEGREE OF
PUBLICINTEREST ADVANCED BY THE PROJECT AND THE EF-
FECT OF THE PROJECT ON THE ENVIRONMENT ARE SUBJECT
TO INDEPENDENT EVALUATION AND ANALYSIS BY THE STATE.
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STATE OF NEW JERSEY
DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF COASTAL RESOURCES
BUREAU OF TIDELANDS

FEE SCHEDULE

Pursuant to Rules and Regulations of the Provisions of Laws of 1975, Chapter 232,
Sections 5.1, 5.1.1, 5.2, 5.3 and 5.6, the following fees are charged for a construc-
tion permit. [See N.J.A.C. 7:1C-1.5]

One half of one percent (% of 1%) of the construction cost, or a minimum of one
hundred dolfars {$100.00).

The fee for permits for minor maintenance, and/or repair or replacement of law-
ful existing structures shall be one half of one percent (% of 1%) of the construc-
tion cost or a minimum of twenty-five dollars ($25.00).

Each extension of time requested must be accompanied with a twenty-five dollar
($25.00) non-refundable fee. Each extension, if granted, will only be for a maxi-
mum period of one year. No permit will be extended beyond a total of five years
from the original date of permit.

Each request for an approval of a modification in detail of the approved project
must be accompanied with a fee equal to twenty-five percent (25%) of the total
permit fee charged to that portion of the project to be modified.

A/l fees shall be paid by check, made payable to the “Treasurer, State of N.J. -
Environmental Services Fund’ and shall accompany the appiication.

A-86



ENVIRONMENTAL QUESTIONNAIRE

To assist in the processing of your application for a riparian (waterfront de-
velopment) permit, the following information is requested:

1. Season of the year in which proposed work is expected to be undertaken.

2. Period of time required to complete the proposed work. Both actual work
time and duration of the project are required (i.e., three weeks of work
time over a two-month period).

3. Information characteristics of neighborhood (i.e., high, medium or low dens-
ity; residential, commercial or industrial.

4. Types of adjacent marine structures and approximate distance from the
project site.

5. Distance to noise sensitive areas (i.e., schools, hospitals, etc.)

6. Types of construction equipment to be used du ring construction and num-
ber of each type (i.e., bulldozers, trucks, cranes, etc.)

7. Specific location of spoil disposal site. If work is to be done by a contractor,
the specific site information must be submitted.

8. Age of man-made canal (if appropriate).

9. Photographs of the project site are requested.

Applicant or Agent
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CERTIFICATE OF TITLE

Department of Environmental Protection
Division of Coastal Resources

Bureau of Tidelands

P. O. Box 1889

Trenton, New Jersey 08625

Gentlemen:
! hereby certify that according to the records in the County Clerk’s
Office of County of
, New Jersey
the owner of record in fee simple of
the following described premises, by deed dated
and recorded in Deed Book at page and that
not sold, assigned, or in any way
disposed of rights in said lands so far as the records
of said County reveal:
IN WITNESS WHEREOF, | have hereunto placed my hand and seal
the day of 19

(THIS FORM IS TO BE SIGNED BY EITHER A N. J. ATTORNEY AT LAW OR
A REPRESENTATIVE OF A TITLE GUARANTEE COMPANY)

AGENT'S AUTHORIZATION TO ACT FOR APPLICANT
TO:  Department of Environmental Protection

Division of Coastal Resources
Bureau of Tidelands

P. O. Box 1889
Trenton, New Jersey 08625
Gentlemen:

| hereby authorize:
(Name)

(Street)

(Municipality)

to act as my agent or representative in all matters pertaining to my application for
a grant, lease or waterfront development permit of State Lands, now or formerly
under tidewater.
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NOTICE TO AGENTS OR APPLICANTS

When filing application for State riparian permit a simultaneous application should
be made to the U.S. District Engineer. The application to the Corps is submitted
in letter form, attaching plan.

Eor location south of Manasquan Inlet the Corps application should be sent.to:

U. S. District Engineer
Philadelphia District

U. S. Customs House
2nd & Chestnut Streets
Philadelphia, Pa. 19106

For location north of Manasquan Inlet the Corps application should be sent to:

U. S. District Engineer
New York District

26 Federal Plaza

New York, N. Y. 10007

The Corps of Engineers require a Water Quality Certificate. [t is suggested that
application for this certificate be requested in letter form with plan, from:

Department of Environmental Protection
Division of Water Resources

P. O. Box 2809

Trenton, N. J. 08625

A-89



FORM CP-1

APPLICATION FORM FOR PERMIT OFFICE USE ONLY
State of New Jersey Agency Project No.
Department of Environmental Protection Date Assigned

(See Instructions for Appropriate Address) Application Fee $

Date Supplemental
Information Filed

PLEASE PRINT OR TYPE
1. Applicant Telephone No.

Address

Permanent Legal Address
Municipality State Zip Code

2. Type of Permit Applied for: (Check only one block - Separate application
form and fee is required for each permit.)

Attached is a complete permit application.
Check One All Other Status or Project
Permits Number

Sanitary Sewer Facility

Stream Encroachment

Riparian
Wetlands

Coastal Area Facility (CAFRA)

Other State Permits

3. Location of Work:

Street
Lot No. Block No
Municipality County

Stream or Waterway (if applicable)

4. Fee:  (Basis for Fee submitted - See Sect. b. of Rules and Regulations)
Indicate how calculated.

$

5. Has an application for this site been submitted before? YES NO
6. If yes, (A) enter previous Agency Project Number

(B) previous decision.
7. | have included certifications of public notifications. YES NO
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8.

10.

. Brief Description of Proposed Project and the Intended Use:

Engineer’s Name

Address
Municipality County State Zip Code

| hereby authorize:

Name Telephone No.
Street
Municipality County State Zip Code

to act as my agent or representative in all matters pertaining to my application.

| hereby certify that the information furnished on this application and the at-
tachments are true and have been offered in order to induce the Department to
issue the permit which is the subject of same. | am aware that false swearing is a
crime in this State and Subject to prosecution.
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(10/76)
APPLICATION FOR REVOCABLE PERMIT

STATE OF NEW JERSEY DATE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF COASTAL RESOURCES FILE NO.
BUREAU OF TIDELANDS

P. 0. BOX 1889

TRENTON, NEW JERSEY 08625

Gentlemen:

Application is hereby made for issuance of a revocable permit to carry out
the following work.

1. APPLICANT:
(NAME)

(ADDRESS)
BUSINESS)

2. LOCATION OF WORK:
(MUNICIPALITY)

3. GENERAL DESCRIPTION QF WORK CONTEMPLATED:

4. INTENDED USE OF THE STRUCTURES, IF ANY

5. MISCELLANEQUS DATA:
a. How worl is to be done {contract, etc.)

b. Certified Estimated Cost (subject to audit & confirmation)

[

. Date when work is contemplated to be started or contract advertised

o

. Length of time to complete work

. Names and addresses of owners of adjoining property, if any, on each side
within 500 feet.

1]

ENVIRONMENTAL IMPACT

Applicants are required to supply information regarding their requests in
accerdance with application forms furnished by the Division of Coastal Resources,
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Department of Environmental Protection. All information shall be supplied in wri-
ting or by means of documentation. The applicant is required to provide full in-
formation regarding the environmental and ecological effects of the work encom-
passed by his application. In case of grants, applicants must give a full and complete
description of the work they plan to do on the submerged lands for which applica-
tion is being made.

APPLICANT SHOULD DEMONSTRATE HOW HIS PROJECT WILL
SERVE THE PUBLIC INTEREST, AND STATE WHETHER OR NOT ITWILL
CAUSE OR TEND TO CAUSE DELETERIOUS ENVIRONMENTAL EFFECTS.
STATEMENTS AS TO THE DEGREE OF PUBLIC INTEREST ADVANCED BY
THE PROJECT AND THE EFFECT OF THE PROJECT ON THE ENVIRONMENT
ARE SUBJECT TO INDEPENDENT EVALUATION AND ANALYSIS BY THE
STATE.

6. GENERAL REMARKS:

Applicant understands that the State may demand frem applicant informa-
tion in addition to that set forth herein and may make whatever investigation the
State deems appropriate in considering this application. Applicant further under-
stands that neither proper submission of the information herein, nor submission of
all additional information demanded by the State in any way entitles applicant to
a permit.

There are submitted herewith, in addition to the above information, six (6)
copies of specifications and detailed plans, showing location of the proposed con-
struction for which a permit is herewith requested with reference to property lines
together with a statement of environmental impact. It is understood that any per-
mit is revocable by the State and is subject to compliance with applicable laws and
regulations. Applicant recognizes that issuance of a permit is within the sole and
absolute discretion of the State.

Respectfully yours,
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DMS 001
APPLICATION FOR LICENSE OR EASEMENT

STATE OF NEW JERSEY DATE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF COASTAL RESOURCES. FILE NO.
P.O. BOX 1889

TRENTON’ NEW JERSEY 08625

Gentlemen:

Application is hereby made, in accordance with Title 13, Chapter 1B, Sec-
tion 7, of the Revised Statutes of New Jersey, for a revocable license to use and
occupy State’s lands under water; subject to such terms and conditions contained
therein or as may be imposed by law.

APPLICANT
(NAME)

(ADDRESS)
(BUSINESS)

WHERE LICENSE IS LOCATED
(City or Municipality)

(County)

(Name of Waterway)

INTENDED LAND USE:

NAME AND ADDRESSES OF UPLAND OR ADJOINING OWNERS

ENVIRONMENTAL IMPACT

Applicants are required to supply information regarding their requests in
accordance with application forms furnished by the Division of Coastal Resources,
Department of Environmental Protection. All information shall be supplied in
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writing or by means of documentation. The applicant is required tc provide full
information regarding the envircnmental and ecological effects of the werk encem-
passed by his application. In case of grants, applicants must give a full and complete
description cf the werk they plan to do on the submerged lands for which applica-
tion is being made.

THE APPLICANT SHOULD DEMONSTRATE HOW HIS PROJECT WILL
SERVE THE PUBLIC INTEREST, AND STATE WHETHER OR NOT ITWILL
CAUSE OR TEND TO CAUSE DELETERIOUS ENVIRONMENTAL EFFECTS.
STATEMENTS AS TO THE DEGREE OF PUBLIC INTEREST ADVANCED BY
THE PROJECT AND THE EFFECT OF THE PROJECT ON THE ENVIRON-
MENT ARE SUBJECT TO INDEPENDENT EVALUATION AND ANALYSIS BY
THE STATE.

GENERAL REMARKS

NOTICE: IN MAKING THIS APPLICATION, APPLICANT UNDERSTANDS
THAT NO WORK SHALL BE PERFORMED BY THE APPLICANT UNLESS AND
UNTIL THE LICENSE IS DELIVERED, AND ALSO ONLY IF THE APPLICANT
HAS APPLIED FOR AND OBTAINED A PERMIT TO PERFORM SAID WORK,
THE ISSUANCE OF APERMIT BEING SUBJECT TO AN INDEPENDENT DE-
TERMINATION BY THE STATE.
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APPENDIX IV
IV. ATTORNEYS’ GENERAL OPINIONS CONCERNING RIPARIAN RIGHTS

a. Introduction

The Attorney General is the sole legal counsel and legal representative for all
State governmental agencies, including the Department of Environmental Protec-
tion and the Natural Resource Council. In this capacity, he provides advice and in-
terprets statutes and legal documents for such agencies. M.J.S.A. 52:17A-4,
52:17B-5.

Dver the years, the Office of the Attorney General has provided legal advice
pertaining to a number of riparian rights issues. The opinions reflected the con-
clusions of the Attorney General in office at the time, and do not necessarily rep-
resent the position of the present officeholder. In addition, while the opinions are
instructive regarding executive or administrative interpretation, they are not treat-
ed as conclusive by a reviewing ccurt. With these reservations, the following list of
the relevant published Attorneys’ General opinions is provided. Copies of the text
of these opinions may be obtained in the State Library, Trenton, New Jersey. It
should be noted that in addition to these published opinions, the Office of the
Attorney General has furnished a considerable number of opinions that have not
been published and are therefore not generally available to researchers or other
interested persons.

b. Chronological List of Relevant Published Opinions
1949. Formal Opinion, No. 41.

Scope of powers of former Department of Conservation and Economic
Development concerning riparian approvals. See also Formal Opinion
(1955), No. 45 and Formal Opinion (1956), No. 6.

1949. Formal Opinion, No. 59.

State permit for construction of structure oceanward over riparian rights

was required but State did not assume responsibility for activities that may
occur on such structure.

1949. Formal Opinion, No. 106.

Riparian grants and leases must be signed by members of former Planning
and Development Council. Current statute, N.J.S.A. 13:71B-13, requires
that only the chairman sign the instrument.

1950. Formal Opinion, No. 75.

A waterfront development permit pursuant to N.J.S.A. 12:5-3 is required
prior to dredging in any of the waters of the State for the development of
any waterfront upon any navigable water or stream.
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1957.

1951.

1951.

1953.

1953.

1954.

1954,

1955.

7955.

1956.

1956.

Formal Opinion, No. 1.

Explores riparian rights issues where landowner constructs a lagoon on
upland.

Formal Opinion, No. 9.

A permit pursuant to N.J.S.A. 72:5-3 was required before a landowner
could place pilings in sand below high-water mark in front of his property.
Formal Opinion, No. 15.

Legislative grant in 1852 to landowners predecessor in title did not author-
ize present owner with the right to fill in and reclaim lands under the tide-
waters without State approval.

Formal Opinion, No. 39.

Riparian grant for public park or street must be for “‘fair value’’ of the in-
terest conveyed.

Formal Opinion, No. 56.

Rights of priority to obtain riparian grant between abutting property own-
ers and municipality for public street purposes.

Formal Opinion, No. 3.

Authority to approve riparian grants and dredging permits below the low
water mark in the Delaware River within the so-called twelve-mile Delaware
Circle.

Memorandum Opinion, P-16.

Proprietors of the Eastern Division of New Jersey deed of island flowed by
tidewater was void since proprietors did not have title to the tidal waters.
Formal Opinion, No. 26.

Objection to proposed riparian grant by person claiming title under Indian
deed may be disregarded.

Memorandum Opinion, P-19.

Notice to upland owner was not required where riparian grant was to mun-
icipality for use as a public park.

Formal Opinion, No. 13.

Revenue from licenses for submerged lands should be applied to School
Fund Income Account.

Formal Opinion, No. 22.

Definition of New Jersey’s boundary in the Delaware Bay and the Delaware
River.
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1956.

1956.

1957.

1960.

1960.

1960.

1963.

Memaorandum Opinion, P-30.

Additional compensation required for construction of lagoons was reason-
able exercise of discretion.

Memorandum Opinion, P-35.

Director of former Division of Planning and Development has authority to
conduct surveys and establish pierhead and bulkhead lines.

Memorandum Opinion, P-25.

State has title to former islands now submerged under tidewaters of Atlan-
tic Ocean to a seaward limit of three miles.

Formal Opinion, No. 17.

Riparian grants for lands housing natural oyster beds may be made to abut-
ting owners only for the purpose of facilitating the applicant’s efforts to
reach navigable water.

Formal Opinion, No. 18.

Riparian grant for site of a school building must be supported by constitu-
tionally sufficient consideration.

Memorandum Opinion, P-8.

Notice to an abutting upland owner is effective against his grantees and
devisees.

Formal Opinion, No. 4.

Discussion of priority between municipality applying for riparian grant
pursuant to N.J.S.A. 712:3-33 and abutting upland landowner.

Between 1963 and 1978, no relevant opinions were published.

Formal Opinion, No. 8.

Riparian conveyance to municipality must be supported by adeqguate con-
sideration for the interest conveyed.
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APPENDIX V

V. OTHER MATERIALS
a. Wetlands Order, Basis and Background

WETLANDS ORDER
BASIS AND BACKGROUND

1.0 WETLANDS MAPS

1.1 Wetlands photomaps, bearing a certificate of the Commissioner, Department
of Environmental Protection, have been prepared, and are on file pursuant to “The
Wetlands Act of 1970 in the offices of these county recording officers where
wetlands are located,

1.1.1 The "ORDER" accompanying this BASIS does not apply to those lands
upland of the wetland boundary shown on filed photomaps.

1.1.2 Lands shown on filed photemaps be/ow (seaward of) the wetlands
boundary are WETLANDS, and all “ORDERS" promulgated by the Commission-
er shall be applicable to these lands.

1.1.3 If no wetland boundary is shown on filed photomaps, all lands on the
map or maps are WETLAND, and all “ORDERS’’ promulgated by the Commis-
stoner shall be applicable to such lands.

1.1.4 “The Wetlands Act of 1970" requires that all WETLANDS be inventor-
ied. The inventory appears on all photomaps filed pursuant to the Act.

1.2 Those portions of each filed photomap designated as WETLANDS (below

the boundary or the entire map where a boundary is non-existent) meet national
map accuracy standards. At this scale, these standards require that 90% of wel/-
defined map features be positioned on maps within 1/30 inch (6.67’) of their cor-
rect location with respect to basic ground control. Basic ground control refers to
previously established government agency surveys. Where control was non-existent,
insufficient, or not recoverable, new surveys were performed by a registered sur-
veyor to insure photomap accuracy. Traverses run through panelled ground con-
trol points closed within one (1) part in 52,000; this accuracy exceeds “SECOND
ORDER" survey reguirements.

1.2.1  Within the WETLANDS, major species associations are delineated {inven-
toried) by 0.013 inch wide lines. At photomap scale (1:2400 or 1" = 200’), these
line widths represent 2.5 feet (approximately) on the ground. These ““inventory
lines” encompass those natural groups (species associations) of plant species oc-
curring as mappable units, also, they have unique tones on aerial-type photographic
film. Inventory lines may conform to national map accuracy standards, but the
Department does not claim that degree of accuracy for the horizontal placement
of lines bounding naturally occurring species groups. These groups, taken together,
constitute the WETLANDS INVENTORY.
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1.2.1.1 Inspection of filed photomaps shows that WETLANDS inventory lines
do abut WETLANDS boundary lines. In these cases, boundary lines are used to
close inventory lines.

1.2.1.2 Inventory alphabetical and numerical descriptors are keyed to filed pho-
tomap Legends. Alphabetical designators are assigned tc plant species occurring in
sait water WETLANDS; numerical designators apply to fresh water species. Com-
binations of alphabetical and numerical designators are indicative of brackish wa-
ter WETLANDS. Photomap “’Legend” designator or numerical, has no significance.
The Department emphasizes that no relationship exists between the alphabetical
or numerical order of designators and the nutrient (biological) value of plant spe-
cies, the values of any given property, or any Department interest in a particular
property or area.

1.2.1.3 Filed photomap inventory lines bound naturally occurring species
groups whose area either equals or exceeds five (5) acres. Inventories of this size
or larger will be useful to those responsible for the preparation of gross marsh pro-
ductivity estimates; precise marsh productivity data (research) can be generated by
intensive, localized field investigation.

If single or multiple species, bounded by an inventory line, in a saline WET-
LAND are described on filed photomaps by either alphabetical or numerical des-
ignators, those species will be present on at least twenty-five (25) percent of the
acreage circumscribed by the inventary line. Species of possible minor ecological
significance may be present. Such species are not mapped, because they may change
rapidly from season to season and may even change in abundance within growing
seasons.

In some fresh water WETLANDS, species lines do not fall along any distinct
vegetative line: The lines drawn encompass distinct portions of the WETLAND and
enclose sparsely-vegetated areas interspersed with considerable open water.

1.2.1.4 In many areas, filed photomap inventory lines bound a species or species
group of less than five (5) acres. The Department does not adhere to the normal
five (B) acre guideline in these instances for two reasons:

(1) Ecological (Wild rice areas of less than five (5) acres may be inventoried be-
cause of their food value to waterfowl.)

(2) Practical (Department field personnel must inspect complex biological areas;
easily located reference points aid investigators and contribute to increased effici-
ency.)

1.2.2 The WETLANDS boundary, above which promulgated “ORDERS" do not
apply and below which promulgated “ORDERS” do apply, is shown on all applic-
able filed photomaps by a continuous 0.025 inch wide line. At photomap scale
(1:2400), this line width is equivalent to 5.0 feet measured on the ground. This
boundary may conform to national map accuracy standards, but the Department
does nct claim that degree of accuracy (6.67°) for its horizontal placement. The
horizontal pesition accuracy of the boundary line does not exceed plus or minus
i) ten (10) feet of the true line position as measured on the ground.
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1.2.2.1  The true line position in areas where local relief changes abruptly
(from 1.5 to 9.0 feet) is placed at the break in slope. Uplands are dry as
compared to Wetlands. Plant species occurring at this boundary may include:
Spartina patens, Iva frutescens, Panicum virgatum, Typha Species, Phrag-
mites, and Baccharis halimofolia; most of these species are tabulated in

“The Wetlands Act of 1970”. Common dryland species just upland of this
boundary may include: Arrowood, Cedar, Pine, and various hardwoods in-
cluding Qak, Tulip, Poplar, and Hickory; none of these species are listed in
“The Wetlands Act of 1970".

1.2.2.2  The true line position, in locations where the transition from
WETLAND to upland (dry land) is gradual, is placed at intermixed WET-
LAND plant species and upland (dry land) species junctions. Mixtures of
Spartina patens, Juncus gerardi, lva frutescens, Baccharis halimo folia, and
Panicum virgatum border typical upland mixtures of Cedar and Hardwoods.
In other cases, mixtures of Spartina patens, Scirpus, and Typha species abut
upland mixtures of Red maple, Willow, Alder and Hardwoods.

Most of the WETLAND species named are tabulated in “The Wetlands
Act of 1970"; none of the upland species named are listed in the Act.

1.2.2.3  The true line position in ex/sting mandisturbed areas (including
but not limited to roads, dikes, spoil piles, and occupied or non-occupied
bare areas) is drawn to exclude most of these areas from the wetland area
and thus exc/ude them from regulation. The Department knowingly has
adopted this conservative position. Disturbed WETLANDS are not easily
repaired or replaced; their value in the food chain is greatly reduced since
most disturbed WETLANDS no longer support, as they once did, the kinds
of vegetation listed in ““The Wetlands Act of 1970". This does not, how-
ever, impair their value as open space or storm and sea buffer areas.

1.2.2.4  The true line position is modified where natural bare ground
(salt pans. etc.) or man-deposited spoil crosses an otherwise established
portion of the WETLANDS boundary. Line modifications on filed photo-
maps are made seaward (at the WETLAND edge) of such bare ground or
spoil areas.

1.3 Filed photomaps have a 1:2400 scale (1" = 200'). Each 3.0’ by 3.5’ photo-
map (stable plastic to minimize the effects of changes in temperature and humidi-
ty) encompasses 6000 feet in the east-west direction and 7000 feet in the north-
south direction; the equivalent area is 964.2 acres (1.5065 square miles). Each
1000 foot square corresponds to 22.86 acres on the ground.

1.4 Filed photomaps show the New Jersey State Plane Coordinate, Universal
Transverse Mercator, and the Latitude-Longitude grid systems. The New Jersey
Grid is basic; computations were made to determine the exact relationship of the
other systems to this grid.

1.5 The filed photomap indexing system is based on the New Jersey Grid. Grid
values in the lower left (southwest) corner — north 280,000 and east 1 ,776,000 —
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are noted. Direction and the last three digits of each number are dropped to ob-
tain the photomap index number (280-1776).

1.6 Each filed photomap has primary and secondary names. Secondary names
are derived from Geological Survey (U.S.G.S.) 7.5 minute quadrangle sheets; pri-
mary names are selected from map-center water bodies, near-center permanent
geographic features, or adjoining photomap water bodies or permanent geographic
features. The latter kind of photomap titles contain appropriate north, south, east,
or west designators.

2.0 THE ESTUARINE ZONE — GENERAL

2.1 New Jersey’s estuarine zone, the area between the sea and the land, is unique;
it is related to the sea and the land, but it is different from either. The “‘estuarine
zone”' is composed of bays, harbors, lagoons, channels, inlets, barrier beaches,
sounds, estuaries, WETLANDS (tidal marsh), submerged lands (riparian), tidal
portions of many fresh water streams and tributaries, and coastal and intertidal
areas. Complex physical, chemical, and biological forces act and interact within
this zone and create an exceptional but delicately balanced environment.

2.2 Estuaries, those semi-enclosed areas in which the land meets the sea and in
which fresh water and salt water mix, are fertile and productive. In New Jersey,
WETLANDS adjacent to estuaries yield up to five () to six (6) tones of dry or-
ganic matter per acre per year. In comparison, the world average wheat production
is only 0.5 tons per acre. The sustained high fertility of WETLANDS depends on
many natural factors: .

(1) The mixing of the waters of different salinities produces efficient verti-
cal mixing that results in nutrient traps. Consequently, valuable nutrients are not
swept out to sea but move within the WETLANDS and cycle rapidly between or-
ganisms, water, and bottom sediments. { Residence time for phosphorus varies
from 0.05 to 200 hours in marsh fauna and flora.)

(2) Tidal flow is essential, because food, chemical nutrients, and oxygen are
supplied continually. Waste products may be removed automatically, and clams,
oysters, and other sessile organisms need not waste energy coping with purification
pProcesses.

(3) Insome areas, land drainage from surrounding farmland is rich in min-
erals and organic material; additional nutrients are added to coastal WETLANDS
through runoff from rivers and streams.

2.3 Plant life occurs in all WETLANDS as marsh grasses and algae. These plants
grow and die. Decay transforms their tissues into minute fragments of food and
vitamin-rich detritus. This detritus is suspended in the water and forms a nutritious
“‘soup’’ that is carried into tidal creeks, bays and offshore waters. Nearly all species
of sport and commercial fish, shellfish, and other marine creatures in the estuarine
zone are dependent on this “'soup” for food.
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2.4 Marsh detritus is exported by tidal action into sounds and bays and, eventual-
ly, to nearshore waters. This “‘outwelling’” of nutrients and materials into the sea

is similar in mechanism and magnitude to oceanic upwellings that support valuable
fisheries in various parts of the world. Outwelling provides nutritional materials
that may support marine life at long distances from our coast. Thus, there is a con-
tinuum from the WETLANDS to the open seas. Some fish that never enter or util-
ize WETLANDS are dependent on the estuarine zone for the continuous enrich-
ment of their oceanic habitat.

2.5 Many aquatic animals feed on WETLAND plants, detritus washed from WET-
LANDS, and the algae that float in the water and coat marsh and channel surfaces.
Other animals, including man, prey on animals that have eaten these plant foods:
all, directly or indirectly, derive their energy from WETLAND (estuarine zone)
flora.

Estuarine fauna include miscrocopic animal life, shellfish, crustaceans, and
fin fish. Many of these are permanent residents of WETLANDS and tidal streams:;
others from the sea and spend part of their lives in estuarine zone waters. Oysters,
clams, and crabs are among the best known residents of WETLANDS streams and
estuarine zone bays.

Menhaden, fluke, and weakfish are among the commercially important fin
fish that live in these waters as young Diadromous fish, such as shad and eels, may
remain in estuarine areas for considerable periods of time during their migration
from the sea to fresh water streams. Finally, many kinds of commercial and sport
fishes are directly dependent on estuarine zone waters for their number and well
being.

2.6  WETLANDS vegetation responds sharply to salinity (soil and water), moisture,
and elevation. Elevation plays a major role in determining WETLAND plant com-
munity composition, because elevation determines the extent to which each com-
munity will be inundated by high tides. New Jersey’s WETLANDS vary in plant
species composition, and that variation depends, primarily, on the amount of salt

in tidal waters. Based on observed species composition variations, the WETLANDS
of New Jersey may be classified, broadly, as follows:

(A) SALINE WETLANDS, found along the ocean shores of New Jersey, are
characterized by very low species diversity. Many zones contain only a single spec-
les and occur over large areas.

The most abundant plant species occurring within the reach of daily tidal flow
is Spartina Alterniflora (Smooth Cordgrass). It grows virtually without competition
in this region and is an excellent indicator of the extent to which a given marsh is
inundated by the sea. Above the level of daily tides, one may find isolated, low
vigor, stands of Smooth Cordgrass, but the dominant species is Spartina patens
(Salt Meadow Grass). Distichlis spicata (Marsh Spike Grass) may be a constituent
of some high marsh communities, but Spartina patens is known to grow almost
exclusively above areas where frequent (daily) tidal inundation occurs.
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(B) BRACKISHWATER WETLANDS are quite similar to saline marshes; how-
ever, they do contain some plant species characteristic of fresh water marshes.
These WETLANDS are common along estuaries and tributaries where incoming
tidal waters are still saline. Spartina alterniflora is common in areas with tidal in-
undation, and Spartina patens is common in marshes above the high water line.

(B1) Some BRACKISH WATER WETLANDS contain /ower amounts of
salt in their soils when compared to TYPE B WETLANDS. In these marsh-
es, plant species composition changes and becomes more diverse. Salinity
is often too low to support Spartina alterniflora and Spartina patens. Spec-
ies such as Spartina cynosuroides (Giant Cordgrass), Scirpus species (Bull-
rush) and 7Typha species (Cattail) are common. Two species are indicative
of tide lines in these WETLANDS - Giant Cordgrass and Cattail. Giant
Cordagrass grows in high marsh; Cattail is found in lower marsh. Cattail is a
good low marsh indicator when combined with field observation.

(C) In FRESH WATER WETLANDS, species diversity increases. Cattail,
Arrow Arum, Pickerel Weed, Yellow Waterlily, and Zizania aquatica (Wild
Rice) are common. These species may grow below high water lines or
wherever soil is water-saturated. Phragmites are common within these
WETLANDS.

3.0 OCEAN AND SALEM COUNTY WETLANDS DESCRIBED

3.1 Orders promulgated by the Commissioner will apply to those Ocean County
WETLANDS appearing on seventeen (17) maps filed in the office of the Ocean
County recording officer. Filed maps enclose a 25.6 square mile area. The location
of that area is shown on an attached photomap index. The area is bounded, approx-
imately, by Little Egg Inlet and the Great Bay (south); Beach Haven Inlet-Marshel-
der Channel-Little Egg Harbor (east); Tuckerton and Route No. 9 (north); and the
Mullica River and Ballangers Creek {west). Filed photomaps may be inspected in
detail in the office of the Ocean County recording officer.

3.2 Ocean County WETLANDS are classified as saline (A-Type) Areas in the vicin-
ity of Horse Foot Cove, Cape Horn, Hatfield Creek, and Big and Little Sheepshead
Creeks contain virgin WETLANDS. These locations support large acreages of Spar-
tina alterniflora, some Spartina patens, widgeon grass (a very important duck food),
and scattered zones of /va and Juncus gerardi. In some locations, berms are devel-
oping, and plant species are changing rapidly. Many natural small and large ponds
have been observed; they could make this area a valuable wildlife WETLAND.

Field crews found Salicornia and Phragmites in small patches; they were consider-
ed to be not significant and were not mapped.

At Tuckerton Cove, changing ecology brought about by mosquito ditching,
yields transitional areas of vegetation. Storm tides have spread out dredging depos-
its, and deposition of fill along the marsh has killed vegetation, raised the marsh,
severely lowered the food producing value of portions of WETLAND and, general-
ly, has brought about a net loss of WETLAND.

Remaining Ocean County WETLANDS can be described as being extensively
ditched, drained, dredged, filled, and built-on. Sediment from fill or dredge piles
has washed over and destroyed adjoining WETLANDS vegetation. Old mosquito
ditches are being overgrown with vegetation which changes drainage patterns and
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alters and retards tidal ebb and flow. Deep ditches dug across small streams inter-
rupt water flow and, in effect, drain the WETLAND.

Heavy mowing machinery creates depressions, saline waters fill depressions,
and bare ground and reduced marsh productivity result.

Some high vigor Spartina alterniflora is present along streams and ditches, but
Spartina alterniflora (low vigor) and large quantities of Spartina patens interspersed
with /va, Distichlis spicata, Juncus gerardi, Baccharis halimifolia, and Panicum vir-
gatum indicate an accelerated loss of productive WETLAND.

Traditional WETLAND ditching has lowered the local water table, caused ex-
tensive erosion, brought about general changes in water currents and distribution,
and pressure at the head of small ditches has caused flooding around Spartina
patens islands normally above high water. Weedy plant growth is encouraged
(Baccharis and /va), crustacean numbers are reduced, and, as Spartina patens en-
croaches on a once fertile marsh, mosquito populations increase (Spartina patens
marshes are a most suitable breeding habitat for the mosquito).

3.3 Orders promulgated by the Commissioner will apply to those Salem County
WETLANDS shown on four (4) photomaps filed in the office of the Salem County
recording officer. Filed maps enclose a six (6.0) square mile slightly rectangular
area. The location of that area is shown, generally, on an attached photomap in-
dex. The outlined area is bounded on the southwest by Pleasant Point and on the
southeast by the Salem River and Cobb Island. The northwestern corner of the
rectangle lies to the east of Pennsville, and the northeastern corner is fixed east of
Pine Island Meadow and west and north of Marshalltown. Filed photomaps may
be inspected in the office of the Salem County recording officer.

3.4 The area bounded by the four (4) filed Salem County photomaps is a fresh-
brackish (C, B, and B1 types) WETLAND. Phragmites communis (common reed)
is prevalent; it is’often found on diked or man-disturbed lands.

3.4.1 Duck and geese impoundments exist in what was once WETLAND. Im-
pounded lands have been stripped of significant vegetation and are no longer tidal-
ly influenced.

3.4.2 Adiked area exists in the Beaver Dam vicinity. It has been filled with
Delaware River dredge spoil. Phragmites communis is present. The area is no long-
er tidal nor is it a WETLAND. The nutrient productivity which this portion of
WETLAND couid have contributed to the Delaware estuary, had it remained un-
disturbed, has been lost.

3.4.3 Some diked areas have been huilt of muck and dredge spoil and are se-
verely eroded. Erosion has contributed substantial sediment to Salem Creek which
may be responsible for observed heavy shoaling. Sediment, in addition to causing
shoaling, reduces a stream'’s ability to assimilate oxygen-demanding wastes, blank-
ets fish nests and food organisms, and masks out light needed by aquatic plants to
consummate efficient photosynthetic processes. Other living organisms depend on
plants for their reproduction, growth, and well-being. Man, ultimately, is subservi-
to these flora and fauna.
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3.4.4 Many Salem River tidal streams have been diked to block tidal flow.
Blocking creates new dry lands for truck crops and provides water for irrigation.
An estimated 3600 acres of once tidal WETLAND has been affected by these rec-
lamation procedures.

As noted above, agricultural impoundments are beneficial to a few. Ag-
ricultural impoundments impact, also, on the many: WETLAND productivity de-
creases and Is, in part, destroyed; decreased productivity is brought about by un-
favorable or unexpected changes in local WETLAND ecosystems as they respond
to manmade environmental modifications. Decreased WETLAND productivity may
be mirrored in reduced Delaware estuary fertility; reduced species diversity de-
creases sport and commercial fish, clam, oyster, and mussel yields.

3.4.5 Muskrat impoundments have been noted (3,880 acres estimated in Sal-
em County). They are of substantial economic benefit to landowners and trappers,
but such impoundments have not only destroyed and decreased marsh productiv-
ity but also have contributed to lessened fertility in the Delaware Bay estuary.
Many muskrat impoundments now support stands of common reed which were
covered once with short low-water cordgrasses; also, experience has shown that
heavy to moderate mosquito breeding habitats occur in and near diked muskrat
impoundments.

3.4.6 In addition to those plant species inventoried on the four (4) filed photo-
maps, other plant species grow in these WETLANDS: Juncus effuses, Rumex ver-
ticillatus, Iris versicolor, Eleocharis, Scripus cyperinus, and Scripus robustus have
been observed (Scripus and Typha species help maintain muskrat populations). All
of the above occur in small stands and were not included on the photomap inven-
tory. Scripus robustus and Eleocharis are named in ““The Wetlands Act of 1970".

4.0 WETLANDS — A PHYSICAL BARRIER

4.1 The sea can be either friendly or hostile. It may, on any one day, be calm and
beautiful or terrifying and destructive. High waters, winds, and waves can damage

or destroy property in WETLAND or upland and can, with time, cause substantial
mainland erosion.

4.2 The force (energy) of the sea is often underestimated; a four-foot high ten-
second wave contains 33 foot-tons of energy, and an eight-foot wave of the same
period generates 131 foot-tons of energy. Waves transmit a portion of their energy
to any fixed barrier (homes or other structures) placed so as to arrest wave motion.
If barriers are weak, structures will be either severely damaged or completely des-
troyed.

4.3 WETLANDS, physically, act as a buffer between the sea and land; they help
protect man. They absorb a portion of wind and storm wave energies, and they pro-
vide large storage areas for flood and storm waters. These functions, in turn, reduce
mainland erosion rates and lessen social and economic hardships caused by upland
flooding and high winds.

4.4 WETLANDS are dynamic and everchanging. Storms and winds may rip their
turf and, for a time, alter natural drainage and contour:; but the marsh is resilient —
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it survives and adjusts to new combinations of physical forces.

4.5 Filling WETLANDS reduces their capacity to store storm or flood waters.
Non-storable storm waters infringe on neighboring marshes or uplands and have
the potential to cause extensive damage which otherwise would not have occurred.

4.6 Development in WETLANDS are particularly vulnerable to wave and water
damage because of their proximity to the sea. Ocean County storm record obser-
vations taken in the general vicinity of Mystic Islands, west of Tuckerton, show
that Mystic Islands is subject to periodic flooding (Mystic Islands is between 2.1
and 2.5 feet above mean sea level " ):

WATER HEIGHTS ABOVE

DATE YEAR MEAN SEA LEVEL (FT.)
1/26 1932 8.1
9/16 1935 7.3
11/17 1935 8.5
9/30 1943 7.2
10/20 1943 7.7
9/14 1944 11.6 (hurricane)
11/25 1952 9.95
11/7 1953 8.1
1/23 1966 7.0 (At Radio Road
Bridge)

) Excerpted from a topographic survey submitted by the Mystic Island surveyor.

4.7 In March, 1962 “Tuckerton Beach and Mystic Islands, located to the west of
Beach Haven, were flooded by high tides in Great Bay, and sustained major dam-
ages. These communities are relatively new developments, and are comprised al-
most exclusively of vacation homes. A total of 617 homes in Tuckerton Beach and
164 in Mystic Islands suffered flood damage.”

4.8 The material in quotes was copied verbatim from page 4-10 Post Flood Report
(Corps of Engineers) — March 1962 Storm. These data and the Ocean County in-
formation prove that WETLANDS flooding and major damage to WETLAND-lo-
cated structures actually occur.

4.9 Those who live in structures built on WETLANDS are gambling; major floods
will continue to happen, and subsequent property damage costs will be proportion-
al to the severity of the flooding. (No one can guarantee a tranquil and non-hazard-
ous WETLAND environment).

4.10 Proposed WETLAND “ORDERS" are, in part, designed to protect the public
safety and preserve and enhance public welfare. With WETLANDS flooding data a
matter of the public record, it would be indefensible for the Department of Envi-
ronmental Protection to make public less stringent ORDERS.
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5.0 WETLANDS AND WATERFOWL

5.1 Waterfowl migrating along the Atlantic Flyway depend on WETLANDS for
their flood. Ducks and geese feed in the WETLANDS, and waterfowl productivity
would be seriously depleted if WETLANDS and their vegetative cover were des-
troyed or seriously encroached upon by man. During heavy yintertime freezes,
certain sections of the WETLANDS are inaccessible to fowl, and they must forage
for food wherever it can be found. Encroachment lessens their chance for survival,

5.2 The WETLANDS are ecosystems. Each plant species or species association is
not individualistic or self-sustaining; species interact and are interdependent. WET-
LANDS are in delicate balance. Man can easily destroy that balance and trigger
changes which infringe on and decimate fish and waterfowl populations. Man
moves from the city to the sea to enjoy the good things in life; ultimately, he de-
stroys the very things he has spent good money to enjoy.

5.3 Proposed WETLAND “ORDERS’ provide for setbacks in areas along WET-
LAND water-land interfaces. The promulgation of this order would help maintain
marsh edge integrity, prevent erosion, allow natural cicrulation patterns to trans-
port nutrients efficiently between the sea and land, and provide fish and fow! with
foods needed to support and increase their numbers.

6.0 WETLANDS — SHORE AND SONG BIRDS

6.1 Productive WETLANDS not only maintain waterfowl but also support large
numbers of birds and bird species. Plants and animals provide birds with food, and
many of those foods come from WETLANDS. (Productive marshes can yield, in
addition to plants, millions of snails, amphipods, insects, and worms per acre.)

6.2° Grackles and Swallows feed in and near WETLANDS. The Tree Swallow, in
late August, eats marsh insects and by feeding performs a valuable function to man.
Marsh wren and certain sparrow species breed on and live in WETLANDS.

6.3 Shore birds such as the Laughing Gull, Herring Guil, Terns, Willets, Oyster
Catchers, and Clapper Rails breed in the WETLANDS and depend on this resource
for food. (Clapper Rails arrive in New Jersey WETLANDS in late April; they win-
ter in the marshes of South Carolina and Northern Florida).

6.4 The skimmer nests on sand heaps and beach islands in and adjacent to WET-

LANDS. This bird feeds in creeks, ponds, bays and ocean inlets; it depends on
WETLANDS productivity.

6.5 Wading birds make use of the marsh but nest in adjacent uplands. These spe-
cies include the Herons, Egrets, Bittern and lbis.

7.0 WETLANDS AND PESTICIDES

7.1 Pesticides are used in WETLANDS to control mosquito populations. Pesti-
cides have been misused: Department studies show that persistent pesticides and
their metabolites — DDT, DDE, AND DDD — are present in WETLANDS vegeta-
tion. Through biological magnification, these ‘“hard’’ pesticides have become con-
centrated in fish, fur-bearing animals, waterfowl, crabs“and birds.
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7.2 Persistent pesticides use can result in long-term detrimental environmental
effects. Evidence exists to indicate that certain insecticides have caused immediate
and long-term fish and wildlife mortality.

7.3 The proposed “ORDERS" prohibit the use of hard pesticides in WETLANDS
and a// pesticides where there are significant stands of cordgrass, Scirpus (three-
square), wildrice and cattail. These areas are flooded twice daily by the tides.
Flooding prevents mosquito production and makes such regions of high value to
fish, shellfish, and wildlife. (Certain cordgrass areas are of high estuarine system
value; they support substantial snail, fiddler crab and ribbed mussel populations).

7.4 The Department takes the position that chemicals should be applied in WET-
LANDS only when abso/utely necessary. |f non-persistent pesticides are applied to
the marsh, the following guidelines may be used to minimize unwanted and unwar-
ranted environmental impacts and maximize control effectiveness, at lower public
cost:

(1) Determine the proper pesticide to be used.

(2) Determine the correct dosage rate and adhere to it.

(3) Locate all heavy breeding centers — (saltmeadow grass, disturbed areas
covered by common reed and temporary and seasonal pools).

(4) Apply the proper pesticide at the right dosage on/y to the heavy breed-
ing areas at the right time (adulticide use, for example, should coincide with the
period during which large broods of mosquitoes are emerging from the WET-
LANDS; spraying at other times is ineffective and costly.)

8.0 WETLANDS — THEIR PRODUCTIVITY AND BENEFIT TO MAN

8.1 Department of Interior statistics for 1967 indicate that New Jersey’s com-
mercial coastal fisheries landed 117 million pounds having a dockside value of $10
miltion. About 3,000 fishermen were employed either full or part time on boats
and on the shore. Approximately 2,000 other persons were employed fulltime in
seafood wholesaling and in processing plants. The value of processed products has
been estimated to be near $30 million.

About two-thirds of the commercial fish catch on the Atlantic Coast is be-
lieved to be WETLANDS (estuarine)-dependent (McHugh 1966). Department of
Environmental Protection studies in the Great Bay — Mullica River estuary tend to
confirm that many finfish species, at some stage in their life cycle, utilize estuarine
waters. At Cape Horn, Great Bay, thirty-one species of fish were taken over a year’s
time; the bay anchovy was most abundant, silversides were second, and other
seined species included the silver perch, northern pipefish, northern puffer, winter
flounder, red hake and black bass. The fisheries yield from the U.S. Atlantic Con-
tinental Shelf has been estimated to be equivalent to about 535 pounds per acre
of estuary (Stroud). Loss of estuarine habitat could cause an annual 535 pound
loss of fisheries products to those dependent on high sustained yields for their ec-
onomic well-being.

8.2 Reliable sports fishing statistics for the New Jersey Coast are not available.
Recent estimate, however, indicate that nearly one million sportsmen fish in coast-
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al waters each year and catch at least 10 million pounds of fish. Creek census re-

sults in the Great Bay-Mullica River estuary show that nearly one million fish are
taken each year by sports fishermen. The contribution to the State’s economy by
these sportsmen is substantial even though quantitative data are unavailable. Boat
and motor sales, charters, rentals, licenses, fishing equipment, bait, travel, motel,
marina costs, and food expenditures for these services and supplies are all related
to the attractiveness of the tidal WETLANDS and bays.

8.3 In addition to commercial and sports fishing, estuaries (WETLANDS) are
used for other multipurpose activities. Studies conducted by the Department of
Environmental Protection indicate that about 129,000 man-days of use was made
of the Great Bay-Mullica River estuarine zone in one year. Those uses included
fishing, boating, shell fishing, bathing, hunting, water skiing, and the harder-to-
document kinds of activities such as sightseeing and scientific research. All of
these uses are important to man — they contribute to the enhancement of the
quality of life as well as to his economic and social well-being.

9.0 PROPOSED ORDERS — RATIONALE AND SUMMARY

9.1 The concept of balance is central to the proposed orders. The orders recog-
nize that destruction eliminates choice. Therefore, they are designed so that all
possible effects of any project on the wetlands’ environment are taken into account
before the project is allowed to proceed. The balance sought to be injected is not
so much a balance between developed and undeveloped pieces of wetland, for no-
where do the criteria exist to strike an accurate balance in this way. The balance
these orders seek to attain is a mental or internalized balance in which the adverse
effects of development are weighed before the fact, rather than after.

9.2 The orders are divided into 9 sections. Section 1 describes the areas affected
by the orders in the Counties of Ocean and Salem. Section 2 defines important
terms which occur in the orders. Sections 3 and 4 form the core of the proposed
orders and establish a regulatory system for proposed activities in the wetlands.

9.2.1 Two categories of regulated activities are established by Sections 3 and
4. Section 3 creates Type A regulated activities. These are small projects for which
an abbreviated form of application and review procedure has been established. To
qualify as a Type A activity the project must be either new construction the total
cost of which is less than $5000 or the repair, renovation, or maintenance of exist-
ing structures of facilities in a manner which will not increase the amount of wet-
lands covered at a cost of less than $5000. An application for a permit for a Type
A activity does not require the submission of an environmental impact statement.
In order to be approved, the applicant must demonstrate that he has notified the
local government of the area in which the wetlands are located of his proposed
activity, and must also demonstrate that the project:

9.2.1.1 Requires water access or is water oriented as a central purpose of the
basic function of the activity.

9.2.1.2 Has no prudent or feasible alternative on a non-wetland site.
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9.2.1.3 Will result in minimum feasible alteration or impairment of natural
tidal circulation.

9.2.1.4 Will result in minimum feasible alteration or impairment of the natu-
ral contour or the natural vegetation of the wetlands.

9.2.2 |f the Commissioner finds that the project meets the criteria in 9.2.1 he
may issue a permit for the activity. No hearing is required, although the Commis-
sioner may convene one if he deems it necessary. If a permit is issued, the recipient
must file it in the office of the County recording officer, and post a copy on the
site where the work is being done, The application fee for the Type A permit is
$25. The permit is valid for one year from the date of issue, and may be extended
by the Commissioner at his discretion after an application in writing requesting
such extension.

9.2.3 Type A activities will include most of the work done by individual prop-
erty owners on small pieces of property, including such work as the excavation of
small mooring slips, repair of sea walls, maintenance of existing roads, construction
of piers, docks, and boat shelters and the establishment of duckblinds and wildlife
shelters.

9.2.4 |In contrast with these limited undertakings on small pieces of property,
Type B activities include larger projects. In keeping with the greater environmental
impact of larger activities, the permit application and review procedure is more rig-
orous than those required by Category A.

9.2.4.1 The application procedure for the Type B permit is much the same as
for Type A, except that a detailed environmental impact statement is required
for Type B as is a hearing, held by the Commissioner or an officer of the De-
partment appointed by him, for each application. The application fee is $25
per acre affected. The environmental impact statement will become a docu-
ment available to the public, and the hearing will be opened to all interested
parties.

9.2.4.2 The environmental impact statement is required so that the Depart-
ment and interested citizens will be able to assess the effect of any proposed
project on the environment before the project is begun, rather than be con-
fronted with environmental damage if an activity is carried on prior to assess-
ing its probable environmental effects. The impact statement will describe and
analyze alternatives to the proposed action which would reduce environmental
damage, as well as consider the effects of the project on the activity site and
adjacent and non-contiguous wetlands.

9.2.4.3 |n order to be approved, the applicant must demonstrate that his pro-
ject meets not only the same criteria set for Type A permits but also addition-
al criteria as set forth in the accompanying WETLANDS ORDERS.

9.2.4.4 | an application is approved after a hearing, the applicant must re-
cord the permit in the office of the county recording officer and post a copy
of the permit prominently on the site. The permit will be valid for one year
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from the date of issue, but it may be extended by the Commissioner upon
written application to him.

9.3 Section 5 of the proposed orders establishes a set of prohibited activities.
These activities are extremely harmful to wetlands, and their impact usually can-
not be lessened by remedial action. The prohibited activities are dumping refuse or
garbage in wetlands, discharging sewage or industrial wastes in wetlands, applying
pesticides to areas containing significant stands of biologically important grasses
(except where required by a public health emergency), applying persistent pesti-
cides to any area of the marsh, or driving vehicles over wetlands.

9.4 Sections 6 and 7 of the proposed orders govern the relationship between the
orders and other statutes and to local ordinances. The orders do not supercede lo-
cal ordinances which impose standards more restrictive than those in the orders.

9.5 The final section of the order establishes exceptions to the activities regulated
in the orders. The orders will not apply in the event of a declared public health
emergency, nor do they govern the continuance of salt hay farming or other agri-
cultural activities on lands which were being used for those purposes as of the ef-
fective date of the act. Finally, the orders do not apply to normal, non-commerci-
al owner enjoyment activities of privately owned wetlands.

10.0 CONCLUSIONS

10.1 Wetlands are ecosystems and are integral to larger estuarine zone ecosystems.
Wetlands support plant species and species communities which are in dynamic but
delicate balance. The biophysical environment determines that balance. This com-
lex environment is subject to and is shaped by those natural,physical, chemical,
and geological principles governing the tides, ocean currents, coastline slope, clim-
ate, river flows, and sedimentation patterns. The object of the proposed order is to
control man’s impact on this complex environment and on the wetlands themselves
so that these vital lands can continue to serve man and nature.

10.2 Principal sections of this ““BASIS’’ have shown that WETLANDS have multi-
ple beneficial uses: They act as a buffer against flood, wind, and wave damage;
they serve as a waterfowl, bird, and wildlife habitat; and, they provide essential nu-
trients which make the estuary a rich and very productive area. (Estuaries provide
the food serving as the base of the food chain for the larvae stages of many marine
forms during this critical part of their life cycles.)

10.3 A great deal of other significant information about WETLANDS is known.
The processes described below may be critical to the long-term well-being and safe-
ty of man:

(1) WETLANDS play a most significant geological role as sediment accretors
(Niering). Geologists have indicated that sediments which do not form marsh com-
plexes go instead into channels, harbors, or tidal creeks and accentuate silting prob-
lems (Sanders and Ellis). Marsh build-up processes occur over 4000 year spans
(Redfield); man destroys WETLANDS in one day.
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(2) WETLANDS play an important role in the cycling of nitrogen in natural
ecosystems (Delwiche). Nitrogen oxides may accumulate in our waters, and nitrate
concentrations above 45 miligrams per liter renders those waters unfit for human
consumption (U.S.P.H.S.). Such waters, when drunk, can cause methemoglobinem-
ia which usually results in brain damage. WETLANDS are an essential ecosystem;
they denitrify toxic nitrogen-oxygen compounds and can act as efficient guardians
of the public health (Nickerson).

(3) WETLANDS improve water quality by reoxygenating the water and ab-
sorbing nitrates and phosphates (McCormick and Patrick); also, marsh vegetation
reduces organic load. Tinicum marsh vegetation studies indicated a daily reduction
of approximately 7.7 tons of BOD, 4.9 tons of P - PO, and 4.3 tons N - NH,
(McCormick). WETLANDS help prevent sarious public health problems.

10.4 The WETLANDS ecosystem is delicately balanced. Seemingly minor physical
alterations could stress this delicately balanced system and cause severe damage to
the kinds and abundance of plant and animal species inhabiting the WETLANDS.

In addition, significant alteration could affect ultimately the health, welfare, and
safety of man. All of the facts are not yet known. The Department’s proposed
"WETLANDS ORDERS’ have been, therefore conservatively drawn. The ORDERS
are based on known scientific fact and sound ecological practice; they leave an ad-
equate margin of safety for protection from miscalculation and extreme natural
variation, they take into account known beneficial and detrimental effects, and
they allow for multiple WETLANDS use.
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