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The response of Southern states to the Fifteenth Amendment’s grant of voting rights to former
slaves was nearly a century of self-serving interpretations of the Fifteenth Amendment that
resulted in “voter dilution”—the de facto disenfranchisement of Blacks throughout the former
Confederacy. This dissertation will examine the relative success or failure of the remedies for
vote dilution embodied in the 1965 Voting Rights Act (VRA), in particular the concept of the
“majority-minority” congressional district. In 1965, the nascent legislation had as its primary
emphasis the elimination of impediments to voting registration, particularly impediments
designed to restrict registration by African-Americans. Since the mid-1980s Justice Department
policy has recognized that voting registration rates among minorities have risen to levels roughly
equivalent to those of whites, but that minority seating in state and federal legislatures has not
seen proportionate gains. To correct this perceived imbalance, the Department of Justice has
aggressively promoted the VRA enforcement policy known as “majority-minority redistricting.”
Majority-minority redistricting refers to the insistence by the Department of Justice that every
state, during the decennial redistricting exercises that follow each census, create as many
districts as possible which contain a resident population of 50 % or more minorities. After the
2010 census, 25 states had sufficient concentrations of minority residents to form a total of 107
such districts. This policy of “maximization” of the number of majority-minority districts was
justified by the Justice Department’s civil rights attorneys by four assumptions that became a
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primary rationale for VRA enforcement: (1) such districts will increase rates of electoral
participation by minorities; (2) minority candidates need minority voters to achieve electoral
success because whites vote en bloc and frustrate minority electoral chances; (3) minority
candidates will emerge to run in such districts; (4) increased candidate emergence will promote
competition for office.
Electoral data was compiled and tests were performed that demonstrate that the four
assumptions presented by the Department of Justice for the maximization of majority-minority
districts must be rejected. What is demonstrated is that these policies waste votes,
unintentionally distort electoral outcomes and fail to advance minority electoral opportunity to
the extent contemplated by VRA adherents.
In addition to the tests on the four assumptions of the Department of Justice, comparative tests
were made on electoral results subsequent to redistricting accomplished by either a state
legislature or by a non-politician, independent commission. It will be demonstrated that districts
formed by commissions, when compared to districts formed by politicians concerned with
incumbency and party dominance, show higher rates of voting, more competition for office,
higher turnover of seats to new officials and higher rates of minority electability.
This dissertation does not call for the abolition of the concept of the majority-minority district,
or for any part of the VRA. What is suggested is that the Justice Department (1) should actively
and forcefully advocate the adoption by the states of fully independent redistricting
commissions and (2) reconsider its demand for an “at-all-times” policy of maximization. That
policy has limited merit, and it must be selectively administered for optimal effect. A
prescriptive addendum with recommendations for future VRA policy follows the conclusions of
the dissertation.
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Introduction
Upon ratification of the Fifteenth Amendment in February, 1870, America’s freed
Blacks were granted the voting franchise. The response of Southern states was nearly a
century of self-serving interpretations of the Fifteenth Amendment that resulted in “voter
dilution”—the de facto disenfranchisement of Blacks throughout the former Confederacy.
This dissertation will examine disenfranchisement and offer an assessment of the relative
success or failure of the remedies for vote dilution embodied in the 1965 Voting Rights
Act, known hereinafter as the VRA or the act. In 1965 the nascent legislation had as its
primary emphasis the elimination of impediments to voting registration, particularly
impediments designed to restrict registration by African-Americans. In the decades that
followed enactment, the VRA has seen dramatic change through congressional
amendment, court decision and Department of Justice policy formulations. Since the mid1980s Justice Department policy has recognized that voting registration rates among
minorities have risen to levels roughly equivalent to those of whites, but that minority
seating in state and federal legislatures has not seen equivalent gains. In order to correct
this perceived imbalance between high registration rates and lower-than-desired minority
electoral success the Department of Justice, with the approval of the Supreme Court, has
aggressively promoted an enforcement policy known as “majority-minority redistricting.”
This dissertation will examine how and why the Department of Justice has conceived its
current policy and how that policy is affecting the electoral success rate of minority
candidates for state and federal office. Prescriptive considerations will be placed into an
Addendum.
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The term “majority-minority district” has never been defined in statute or by a
court; a common understanding of the term is that these districts are electoral units in
which minority residents represent half or more of a district’s population. Jurisdictions at
any level of governance are required to comply with Department of Justice mandates
regarding majority-minority district formation, but this dissertation will confine its
research to single member districts from which voting members are elected to the federal
House of Representatives. The minority presence in any such district could be a single,
predominant minority having 50% or more of the resident population (referenced in
scholarship as a “packed” district), or a coalition of more than one minority in which the
collective minority residency amounts to a majority within the district. The supposition of
the Justice Department (DOJ) is that minorities will participate in the electoral process
and vote for, and elect, “descriptive” representatives1 when it is clearly shown that a
given district’s resident minority population represents the possibility of majority voting
power. The Justice Department’s drive to produce as many majority-minority districts as
possible after each census is known as a policy of “maximization.”
Initially, the VRA was not viewed as anything but a powerful corrective and
enforcement mechanism. The broadening of its scope to encompass post-census
redistricting for the purpose of creating majority-minority congressional districts came
many years after passage when civil rights advocates complained to Congress that the
act’s long term positive effects on minority electability were far less than had been
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The term “descriptive representation” was first used by Hanna Pitkin in her iconic volume The Concept of
Representation. A descriptive representative is one who “looks like” the voters who elected the member
to Congress. Descriptive representation is a broad concept that can indicate race, gender, age, religion,
social class or any number of other categories. In today’s America, the term frequently references a
minority elected to office from a district containing a large population of fellow minorities.
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anticipated. The majority-minority district remedy chosen by the Department of Justice
to ameliorate low levels of minority electability in spite of high levels of minority voting
registration evolved from the supposition that whites voted as an anti-minority bloc when
a minority candidate was seeking office. By that measure, minorities needed
concentrations of fellow minorities to overcome white resistance and thereby win
electoral contests. This remedy involves a complex process of racially based decennial
redistricting conducted by the individual states subsequent to each census. DOJ insists
that each state must maximize the number of possible majority-minority districts within
its borders before a districting map is approved for an election, and both courts and
Congress have supported DOJ’s policy demands.
The linkage between the VRA’s majority-minority implementation policies and
decennial redistricting is quite strong and a holistic view of the full process of census
count through district formation will be presented in this dissertation. Until the 1990
census, and 1992 election cycle, redistricting was a somewhat obscure exercise that was
less scrutinized by the Department of Justice and by courts than is the case today. As will
be explained below, current redistricting procedures are closely monitored by the Justice
Department to ensure each state’s compliance with federal law and DOJ requirements.
Prior research on the process of redistricting, and on Department of Justice
attempts to increase minority electoral success by means of majority-minority district
formation, has taken two distinct paths. Legal scholarship consistently points to the abuse
of the redistricting process by means of partisan and bi-partisan gerrymandering. Partisan
gerrymandering is the attempt by a legislature dominated by either Democrats or
Republicans to structure its districting map for long-term political advantage by that
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dominant party; bi-partisan gerrymandering occurs when Republicans and Democrats in a
state legislature co-operate and produce districts that offer incumbency protection to the
legislators. Gerrymandering is often derided in legal scholarship as having a deleterious
effect on the Department of Justice drive for increased minority electoral opportunity
because gerrymandered districts frequently are packed with far more than 50% minorities
(Stephanopoulos and McGhee 2015, 851-855). This packing is nominally to conform to
DOJ maximization demands, but is often cited as a method of vote dilution. Public
benefit is portrayed as a secondary thought when gerrymandering occurs and legal
scholarship consistently points to the need for states to adopt non-politician commissions
which are independent of legislative override or gubernatorial veto to perform the
redistricting task (Pildes 2011, 288). This will be explained in depth in later sections of
the dissertation.
Academic scholarship tends to concentrate on the effects of descriptive
representation. The overarching question in academic scholarship is: when a majorityminority district is formed, what will be the electoral consequences? Numerous further
queries are prompted by that overarching question: will one or more minority candidates
emerge? Will minorities vote at an increased rate for a descriptive candidate when
compared to the voting rate for a majority candidate? Will elections in such districts be
more competitive with a minority candidate seeking office than without such a candidate?
If a minority candidate is elected, will that member vote substantively2 ? Does the
process of majority-minority district formation have unintended consequences that

2

Substantive representation occurs when an elected official acts as a substitute for his or her constituents
and adheres closely to the policy and procedural preferences of the representative’s constituents. Again,
this is a concept contained in Pitkin.
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adversely affect minorities? Academic scholarship frequently is critical of Department of
Justice policy regarding the act’s enforcement, particularly concerning the topic of the
unintended consequences of “packing” and maximization (Lublin 1997, The Paradox of
Representation). These issues and others are presented below as propositions which will
be examined. The importance of these issues is shown by the fact that the 1965 VRA has
been reauthorized by the full Congress on five separate occasions and has been
scrutinized in depth by legal and academic scholars during its entire 50-plus year tenure.

Research Question:
The central research question is whether the VRA, as currently interpreted and
enforced by the Department of Justice, serves the purpose it was intended to serve:
increasing electoral opportunities for America’s minority citizens. This single question
must be researched from two aspects.
The first is the efficiency of the majority-minority concept per se. This
dissertation does not dispute that majority-minority districts contribute to increased levels
of minority electability. However, the question of negative and unanticipated side effects
needs to be addressed, which will be done in following chapters. Comparisons of
electoral results in majority and majority-minority districts will be made concerning
topics such as candidate emergence, competitive elections, turn-over of seats, and
electoral participation rates. Do the data support the wisdom of, or the need for, the
maximization and packing strategies demanded by the Justice Department?
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The second aspect is the role played by the individual states when they redistrict.
A significant majority of states redistrict through their legislatures and a few through
independent commissions whose members are either appointed by senior state politicians
or by a random selection method such as a lottery. Federal officials produce census
compilations and perform the apportionment of seats, but it is the duty of states to form
the districts from which members are elected. Department of Justice or court approval of
all state redistricting maps for VRA compliance is a legal requirement before an election
can be held which utilizes any such map. In spite of that right of approval, the Civil
Rights Division of the Justice Department does not concern itself with state
methodologies for redistricting. Whether the process is performed by an elected
legislature or by the appointed non-politicians of an independent commission does not
concern The Department of Justice. Federal representatives simply want to know if
maximization policies have been addressed in a satisfactory manner. Gerrymandering is a
concern only if gerrymandering for racial, vote dilution purposes can be demonstrated.
However, is redistricting by an independent commission more effective as a vehicle for
minority electoral opportunity than redistricting by a legislature? Does legislative
gerrymandering for political party dominance or for incumbency protection frustrate
DOJ’s intentions regarding increased minority electability? Comparisons between
redistricting by states utilizing an independent commission structure and states utilizing
standard legislative bargaining will be made.
Scholarly Contribution:
The contribution this dissertation makes to scholarship is to analyze electoral data
through the 2016 cycle that indicate that (1) maximization and packing strategies often
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unnecessarily waste votes and have the potential for a dampening effect on minority
candidate emergence, minority electoral competition and minority vote participation, and
(2) redistricting performed by independent, non-politician commissions greatly reduces
gerrymandering for partisan and incumbency protection purposes. It will be
demonstrated that non-partisan redistricting produces an increase in competitive elections
and a significant turn-over of seats to new members, many of whom are first term
minorities. An argument will be made in Chapter 8 that independent commissions show
great promise as venues for increased minority electoral opportunity.
Genesis and Enforcement History of the VRA:
After constitutional ratification, the House of Representatives was given the
colloquial name “The People’s House” to differentiate its elected members from senators,
who originally were appointed officials. The name “People’s House” has strong
connotations of a chamber that should reflect some reasonable approximation of the
nation’s demographics. In the 114th Congress, voting African-American, Latino, Asian
and Native American minorities have reached their highest-ever levels of election (86 of
435 members, or slightly less than 20%), yet represent only 55% of their percentage of
the populace in the House (Pew Research Center 2015). The 115th Congress has
improved on those numbers somewhat, with a count of 94 voting minority members. Full
data concerning the November, 2016 presidential election is not yet compiled and most
references in this dissertation will stop at the 114th Congress. When available, data
concerning the 115th Congress will be incorporated to the extent possible.
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The less than perfect numbers of elected minorities in our federal legislatures are
nevertheless a huge improvement from the not-too-distant past. As an example, the 1960
census listed America’s Black population as 10.6 % of a total population of 178,464,000
(Census Bureau, 2012). The Congresses that sat before and after that census (85th
through 87th) all had four voting African-American members, one of whom was
Harlem’s Adam Clayton Powell, Jr. There were no senators in that group. Thus, at the
dawn of the late 1950s-early 1960s civil rights era, of the 535 representatives and
senators, less than one % was African-American. The record is much worse if the entire
20th century, from 1900 to the 1960 census is considered. During that period no AfricanAmerican senators were elected and the House of Representatives averaged less than two
African-American members per Congress (U.S. Census Bureau, March, 2011; CRS
RL30378 November 26, 2012). Please reference Table 1, below, which lists the number
of voting African-American, Latino and Asian members of various Congresses,
beginning with the 89th Congress, which convened in 1965, the year the VRA was
enacted, and ending with the 115th Congress. The initial paucity of minority
representation and its growth in the 50-odd years since VRA adoption are striking
contrasts, especially the leap forward in 1993s 103rd Congress, the first Congress seated
after the 1990 redistricting and the first seated under the DOJ mandate for the formation
of majority-minority districts.
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Table 1: Minority Representation in the House by Congress
# of Congress

Year Sworn In

# of African# of Latinos
# of Asians
Americans
89th
1965
6
5
2
--------------------98th
1983
21
12
3
99th
1985
21
14
3
100th
1987
23
11
4
101st
1989
24
10
4
102nd
1991
26
12
3
103rd
1993
38
17
4
104th
1995
39
17
3
105th
1997
37
18
3
106th
1999
37
18
3
107th
2001
37
19
4
108th
2003
37
22
3
109th
2005
40
22
4
110th
2007
40
23
5
111th
2009
39
23
6
112th
2011
40
24
7
113th
2013
41
28
9
114th
2015
44
30
10
115th
2017
46
34
12
Sources: US Census; CRS Reports RL30378, 97-398, R43869; various NALEO
Directories, various post-2016 election newspaper articles. Two Native Americans
elected to the 114th and 115th Congresses are not listed in Table 1.
The resident populations of the three ethnic/ racial groups listed in Table 1 have
exhibited notably different growth patterns. As a percentage of total American
population, African-Americans have been quite stable. In the three census counts of
1990, 2000 and 2010 African-Americans have been 12.1, 12.3 and 12.6%, respectively,
of total population (4.1% growth). Latino and Asian numbers, driven in part by
definitional changes in census questions beginning with the 2000 census, have shown
robust increases. The comparable statistics for the three census compilations noted list
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Latinos as being 9.0, 12.5 and 16.3% of total population (82% growth); Asians were 2.9,
3.6 and 5.6% of total population (93% growth) (Census Bureau 2002; March, 2011). As
noted above in Table 1, during the 14 electoral cycles represented by the 102nd through
115th Congresses (sworn into office January, 1991 through January, 2017) AfricanAmericans won between 26 and 46 seats, or 6% to 10 ½ % of the 435 available voting
seats; during this same period, Latinos won between 12 and 34 contests, or 2.8% to 7.7 %
of seats; Asians were elected to between 3 and 12 seats, or less than 1% to 2 ¾ %. The
115th Congress seated 94 minority members, more than any previous Congress. This
represents somewhat more than 21% of the House at a time when America’s three major
minorities collectively represented almost 35% of the American population.
Vote Dilution: The most serious of the many inequities to be faced was the
reality that all minorities, not solely African-Americans, were greatly restricted in their
ability to register to vote, let alone cast an actual ballot. The Thirteenth, Fourteenth and
Fifteenth Amendments freed Blacks, granted all citizens equal protection under law and
gave all citizens voting rights, but the actual voting registration procedures were left as
local issues, and were therefore subject to abuse of process. State and local laws giving
registrars great discretion as to who would get to register were enacted along with
cumbersome candidacy requirements, poll tax payments (justified because they applied to
all voters), and, most deleterious of all, literacy tests of varying difficulty that were
selectively administered to whites and to minorities. Whites were often excused from the
literacy tests by means of “grandfathering” clauses such as exemptions granted for
Confederate Army service in the Civil War. Non-exempt whites typically were given
very simple tests; Blacks were not exempt, and the literacy tests most often given to them
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were far more difficult than those given to whites and could not be passed by a Black
unless the registrant was highly educated (CRS R43626 July 20, 2015, 8-10). The number
of minorities, particularly African-Americans, registered to vote was thereby kept at such
a low level that the possibility of election of a minority to state or federal office, or the
possibility of minority voters having a meaningful impact on an election, was nil.
It took decades of abuse of the obvious intent of the Fifteenth amendment,
coupled with the media-driven public revulsion for the often violent Southern reaction to
the Civil Rights Movement of the late 1950s-early 1960s, to prompt Congress to end
these discriminatory electoral and registration practices. The turmoil of Southern
resistance to the various protests and marches of the Civil Rights Movement was covered
widely in the media and the inequities of registration restrictions and “Jim Crow” legal
constraints concerning access to public accommodations were brought into America’s
living rooms on a daily basis. The eventual response of the federal government was the
signing of the VRA by President Lyndon Johnson on August 6, 1965 (Black 2002, 7677).
The VRA was not a once-and-for-all “magic bullet” that solved the problems
engendered by more than two centuries of slavery, followed by a further 100 years of
legal repression, because the 1965 legislation had a relatively restricted purpose. Its intent
was to get minorities to vote and, by means of the ballot box, to elect representatives of
their choice for various governmental offices (Nelson 2007, 1291; Grofman/Davidson
1992, 22). Since voting registration is a one-time act that enables periodic voting for
local, state and federal offices, it was hoped that increased minority registration would be
the first link in a multi-year chain that would lead to increased minority candidacy,
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increased minority voting and the eventual election of more non-white faces in legislative
bodies. The 1965 version of the VRA thus relied in great measure on the electoral
process, starting with voting registration, to accomplish the goal of enhanced minority
representation.
The main problems that frustrated the 1965 VRA’s full realization were the
continuation of some of the previously noted registration “test(s) or device(s)” enacted by
states which produced the electoral disenfranchisement of minorities (Dawson 1994, 59).
These tests and devices (most notably the poll tax and literacy qualifications) were
outlawed in the 1965 version of the VRA and minority registration showed immediate
and significant improvement (CRS 43626 July 20, 2015, 13). However, Southern
resistance did not evaporate and other methodologies intended to slow the feared surge of
minority electoral power were continued as substitutes for the discontinued practices.
Gerrymandering for racial purposes and at-large electoral districts were utilized as
repressive measures long before 1965, and the use of these two techniques was redoubled
and used to great effect by legislative bodies after 1965. (CRS R43626 July 20, 2015, 1415). Registration gains by minorities became an accepted fact, but registering and voting
were different issues from the effect minority voting could have on an election outcome.
The discriminatory emphasis settled on vote suppression methods intended to dilute the
voting strength of the newly registered minorities, and thereby restrict the election of
minority officials regardless of gains in registration. The law in 1965 viewed intent as the
benchmark of racial discrimination and the racial aspects of intent as applied to
gerrymandering and at-large districting were notoriously hard to prove. The registration
of minorities had increased significantly post-1965, but non-white faces were not taking
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seats in elected assemblies in anticipated numbers. Thus, for many years after 1965,
minority registration, and its hoped-for electoral consequences, clearly increased, but
lagged well behind the expectations of civil rights adherents. The 1965 version of the
VRA was not a failure, but it became apparent after several years of enforcement that it
needed amendment and strengthening (Williamson 1984, 11). Five such amendments
and reauthorizations have occurred. Chapter 2 of this dissertation will present a synopsis
of the act and its legal history, particularly the policy and court decisions that caused the
VRA to morph from a negative concept of stopping impediments to vote registration to a
positive and aggressive push by DOJ to use the act to promote minority electoral
opportunity.
Research Propositions:
The dissertation concentrates on The House of Representatives and will start with
the stipulation that the interpretation and enforcement of the VRA by the Department of
Justice has been successful in increasing the number of minorities in Congress. In that
sense, the act has been effective. However, after the initial burst of increased minority
seating in the House following the 1990 census and redistricting, minority congressional
representation has settled into a pattern of restricted growth, notably by AfricanAmericans. The growth rate in minority congressional representation is far lower than the
percentage increase in minority citizenry in American society shown by the 2000 and
2010 census data (Pew Research Center 2015; Census Bureau March, 2012; March,
2011; September, 2002). Growth in congressional representation by minorities has
become “population bound,” a fact that will be demonstrated. This fact of increase in
representation being disproportionately lower than minority growth calls into question
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certain aspects of the apportionment/redistricting process and of the efficiency of the
VRA’s enforcement by the Department of Justice.
When the 1982 VRA amendments were signed into law, the famous
“representatives of their choice” language became the centerpiece of the legislation. DOJ
was faced with the immediate need to develop policy protocols that would fulfill the
intent of congress and advance the ability of minority voters to experience a meaningful
choice of candidates in electoral contests (Public Law 97-205; 96 Stat. 131(1982)).
Maximization and packing were adopted as DOJ’s foundation policies, and those
enforcement standards required nation-wide, racially-based redistricting that, presumably,
would lead to increased minority seating in elected assemblies. These policies were
justified by DOJ’s civil rights attorneys by the development and promotion of four
assumptions that became the rationale for VRA enforcement. I have summarized the four
assumptions of The Department of Justice and presented them as “propositions” to be
examined by this dissertation, as is explained below in the Research Design section and
in the individual chapters.
The first proposition is that minorities will increase their rates of electoral
participation when it is demonstrated that a descriptive representative has a fair and
reasonable opportunity to achieve office. Minorities will take the time to participate and
invest in the victory of the minority candidate and vote to see that descriptive
representative elected.
The second proposition is the assumption by DOJ that minority candidates need
minority voters to achieve electoral success. Academic scholars have debated this point,
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as will be shown in later sections. Packed districts in this logical thread produce the
preponderance of minorities needed to elect a minority candidate and give potential
candidates the confidence to run in elections where fellow minorities have significant
voting power.
The third proposition is that the opportunity for a minority to be elected to a
legislature from a majority-minority district necessarily implied that minority candidates
would emerge to run for seats. The reasoning is very simple: the more frequently such
candidates emerge, the higher the probability that our legislatures will see increasing
numbers of minority representatives. DOJ has demanded of states that a clear and legally
enforceable opportunity for minority election was to be demonstrated as often as
possible. Once electability was demonstrated, minority candidate emergence presumably
would follow. DOJ’s redistricting demands, centering on maximization, were the federal
government’s method of choice to demonstrate an increased opportunity for minority
electability and to give minorities incentive to run for office from such districts.
The fourth proposition logically flows from the third. More minority candidate
emergence means more competition for office, whether or not that competition is
between minorities or between minorities and majority candidates.
The four propositions will be examined in the following chapters by comparison
to actual electoral results, as is noted in the Research Design section, below.
A fifth Issue has to do with VRA enforcement and is not framed as a
“proposition,” although it has equal weight and importance relative to the four
propositions, above. It was noted earlier that DOJ is not concerned with a given state’s

16

method of redistricting. Whether district formation is accomplished by means of a
commission structure or by traditional legislative give-and-take is not a concern of the
Department of Justice. The Civil Rights Division of DOJ simply wants to know that its
requirements for maximization have been met, without claims of racially inspired
gerrymandering. However, this dissertation questions that “hands-off” attitude. A
comparison of minority success in electoral contests held using traditional legislaturebased state redistricting plans and elections utilizing maps prepared by independent nonpoliticians in California, Florida and Virginia will be made. Should DOJ be advocating
state-adoption of independent redistricting commissions as a means through which
minorities will experience enhanced electoral opportunity?

Research Design:
A sub-set of the VRA and its enforcement will be examined: the development and
effectiveness of policy initiatives by the Department of Justice that seek to increase
minority seating in state and federal legislatures. These initiatives are not demanded by
statutory language. They are the innovative conceptions of DOJ’s Civil Rights attorneys
and are referenced above as the mandated formation of “majority-minority” electoral
districts, with attendant strategies of “maximization” and “packing.”
Development of Policy: An explanation of the intention of Congress regarding
the act’s powers and implementation, and the development of DOJ methodologies to
carry out that intent, is given narratively in Chapter 2. Chapter 2 is a statutory synopsis of
the act as well as a litigation history which shows the act’s conceptual evolution over
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time from a proscriptive vehicle for vote dilution prevention to a prescriptive legal
mandate whose goal is to increase minority electability.
Effectiveness of Policy: As Chapter 2 will show, the act has a long and somewhat
tortuous developmental history. However, because of delays caused by extensive VRA
litigation and by definitional changes to the term “minority” adopted by Congress and the
Census Bureau (explained in following chapters), a full appreciation of the reach of the
VRA and of DOJ’s policies is only now being realized. This is demonstrated by the fact
that from the initial post-1990 redistricting under majority-minority concepts through the
post-2010 redistricting, the number of such districts has tripled to the 107 identified
herein (Bell and Wasserman, 2012). Roughly 8% of House seats were affected by
majority-minority policies in the 1990 round of redistricting; today that percentage is
nearly 25%.
To test the effectiveness of DOJ policy, the four propositions and Fifth Issue
stated above have been compared to actual election results and state redistricting
procedures. How well do these five matters hold up to the reality of recent electoral
contests in the 25 states that have formed majority-minority districts? What confirming or
disaffirming evidence can be demonstrated? I have prepared tabular data compilations
that address the various elements of the propositions and fifth Issue, as noted immediately
below. These compilations have been sourced primarily from the Almanac of American
Politics, 2016 edition; numerous Congressional Research Service Reports to Congress
and Census Bureau data.
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1- a comparison of 2014 state-by-state voting rates in majority districts vs.
majority-minority districts in the 25 states that have one or more majority-minority
jurisdictions incorporated into their maps. This comparison will show that vote
participation rates in majority-minority districts lag well behind voting rates in majority
districts.
2- compilations showing winning vote margins from the 2010, 2012 and 2014
election cycles for all African-American, Latino and Asian members of the 114th
Congress. Winning margins in majority-minority districts are very high and cast doubt on
the theory that minorities need overwhelming numbers of fellow minorities in
congressional districts in order to achieve electoral success.
3- nearly 60% of all current majority-minority districts are Latino (62 of 107). A
comparison was made of voting rates from 2012 and 2104 in packed Latino districts in
which Latinos average well over 50% of residents vs. coalitional Latino districts, where
Latinos are a plurality of residents, not a majority. Normative expectations would be that
packed districts exhibit high voting rates, particularly in the many instances where a
Latino candidate is running for office. The data will show that coalitional districts exceed
the vote participation rates of packed districts and that packing districts does little to
promote minority electoral participation.
4- data compilations featuring 2010, 2012 and 2014 electoral results from four
states—California, Florida, New York and Texas-were made. The states chosen are
America’s four most populated states and represent approximately 1/3 of House
membership. They also contain almost 2/3 of the majority-minority districts identified by
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this paper (68 of 107). Many comparisons between majority and majority-minority
districts were examined, such as the number of competitive and unopposed elections;
winning vote percentages pre-apportionment and post-apportionment and the frequency
of the turn-over of seats to a new member. The comparisons will indicate that majority
districts experience higher rates of competition, candidate emergence, voting
participation and new member turnover of congressional seating than majority-minority
districts.
5- Among the data summaries in tabular form that are presented is an Appendix 1
that contains a narrative introduction and a list of the election winners from the 2014
cycle from each of the 107 majority-minority districts broken out by district within state.
Also shown is whether that winner is a minority, whether the winner represents a packed,
coalitional or majority district and what percentages of each major minority group are
resident in each majority-minority district. Immediately following the district-by district
data is a presentation of various summary statistics compiled from Appendix 1 that a
reader can use as a reference and as a statistical guide to the performance of majorityminority districts. For ease of reference an Appendix 2 is provided, which groups all data
compilations (Tables 1 through 7C) into one location.
6-before and after comparisons of House election results held utilizing districting
maps from California, Florida and Virginia have been made; the electoral results
compared were based on maps in those states first prepared by elected legislators and
then by either a non-politician, independent commission under state law (2010 vs. 2012
in California) or by a non-politician, independent commission directed by a federal court
(2014 vs. 2016 in Florida and Virginia). The comparisons will show that results from
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elections utilizing districting maps prepared by independent commissions, without regard
to party dominance or incumbency, produce far higher rates of congressional turnover
and far higher rates of minority electoral success than do elections held using
legislatively prepared maps.
By means of the data tests noted above, explained in detail in subsequent
chapters, I will demonstrate that the four propositions presented by DOJ as rationales for
maximization and packing as VRA enforcement strategies must be rejected. What is
demonstrated is that these policies waste votes, unintentionally distort electoral outcomes
and fail to advance minority electoral opportunity to the extent contemplated by VRA
adherents. Prescriptive suggestions concerning VRA enforcement policies will be made
in an addendum.
The cumulative data examined in this dissertation indicate that maximization and
packing strategies, exacerbated by redistricting performed by gerrymandering
legislatures, are not efficient protocols for the electoral growth of minority candidates.
The first Proposition of increased rates of minority electoral participation will be shown
in Chapter 5 to be unsupported; majority district voting rates are higher than majorityminority rates in all but a few instances in the data examined;
The second proposition—the need for the packing of overwhelming minority
residence populations in majority-minority districts in order to give minority candidates a
reasonable chance of a successful outcome—is belied by the tables I compiled for
Chapter 6. These compilations show overwhelming average victory margins by minority
candidates in majority-minority districts and not the closely-contested elections that
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would be the logical supposition if the second proposition’s need for large minority
populations in districts were true.
The third and fourth propositions—the theorizing of increased minority candidate
emergence and its correlative condition of increased electoral competition within
majority-minority districts—were examined together in Chapter 7 and found to be
unsupported. The data examined indicate that majority districts demonstrate greater
instances of candidate emergence and a higher rate of competitive contests than majorityminority districts. A decision rule was adopted whereby a competitive election was
defined as one in which the Democratic/Republican vote split was a winning margin of
10 percentage points or less. .
The Fifth Issue of the effect of redistricting by an independent commission
versus a partisan legislature is addressed in Chapter 8. Electoral results from California,
Florida and Virginia demonstrate that minority interests are best advanced by
independent commission redistricting. Districts formed by independent commissions will
be shown to produce far higher numbers of new members and far higher numbers of
elected minorities than districts created by legislators.
The data beg the analysis of a two-part question: should DOJ consider alternative
strategies for minority election and should DOJ actively encourage state adoption of
independent commissions as part of its drive for increased minority representation?
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Decision Rules Adopted:
The conclusions and recommendations that follow are based on several data
compilations that I have made, much of which is sourced from The Almanac of American
Politics, 2016 edition.
The definition of a “majority-minority” congressional District is not defined by
rigorous, federal statutory language, nor has the Supreme Court given a clear and
unequivocal meaning to the term. The Supreme Court has issued guidelines as to when a
majority-minority district must be formed (e.g. in the ruling of Thornburg v. Gingles
which is discussed below) and when such districts do not have to be created (e.g. in the
ruling of Bartlett v. Strickland). The court has repeatedly referred to “a” minority’s
“candidate of choice” or “the” minority’s “candidate of choice” in its decisions, but the
Department of Justice, in its Voting Rights Act enforcement policies, interprets the
court’s singular “a” or “the” to be inclusive of a collective of different minority groups,
not simply a single minority within any specific district. Thus, DOJ vigorously promotes
the formation of majority-minority districts in which either a single racial minority or a
collective (a “coalition”) of minorities represents a majority of a district’s census
population.
Given the distinctions noted in the preceding paragraph, defining a majorityminority district would seem to be a fairly straightforward process: a division between
two categories—white and non-white--is made and whenever the resident population of
all ages of a district is composed of more minorities than whites you have a majority-
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minority district. For purposes of redistricting and Voting Rights Act compliance, all
Latinos, regardless of race, are considered minorities.
Three problems are associated with this very simple definition that a researcher
must address. The first is that published statistics breaking out ethnic/racial population
percentages within districts are not consistent. This circumstance stems from the fact that
some compilations adhere strictly to the 2010 census data published by the Bureau of the
Census. Other compilations use the 2010 Census numbers, but update those numbers by
use of the American Community Survey, an annual estimate of changes in the Census
count published by the Census Bureau. One example of many is District 5 of Maryland
where the percentage of white residents ranges from 48.9% to 50.6 %, depending on
source. Is the district majority-minority or not? Primarily because of this lack of
statistical uniformity, various sources posit different numbers of majority-minority
districts. The research for this dissertation found a range of 106 to 113 “maj-min”
districts.
The second issue is the locational fluidity of the American populace. Population
centers tend to expand and contract continually and ethnic/racial concentrations change
accordingly. Thus, a district that is marginally at an over or under 50% standard of
consideration for majority-minority status could change from one classification to another
during any of the five congressional elections held within each census cycle. There are
several such districts.
Finally, there are many districts where there is no single minority achieving a
50% or higher population standard. If the district has 50% or more population represented
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by a single non-white racial group, that racial group’s name is given as a designation of
the district. For example, District Eight, New York, represented by Hakeem Jeffries, is
designated as an African-American majority-minority district because 53.4% of its
residents are African-Americans. If the 50% or more standard cannot be met by a single
racial category, groups of minorities must be aggregated into coalitions to achieve
majority-minority status. When accounting for aggregation, there are several districts in
which the sum of African-American, Latino and Asian residents is lower than the white
population when the white population falls below 50% of the district’s residents. It
stretches logic to assert that such districts are majority-minority. In these cases, a true
majority-minority claim can be made only if individuals of mixed race are added to the
non-white number. Thus, in aggregated districts a researcher must address two related
issues: the first is whether the people included in the mixed race category should be
considered as representing a collective minority when necessary to form a majority of
minorities and the second is which group can claim the designation?
To settle these issues, I have adopted the following decision rules:
1-All within-district population percentages of whites and of each minority are
taken from a single source: The Almanac of American Politics, 2016 ed. (AAP). The
2016 AAP utilizes updated population data estimates from the 2013 American
Community Survey.
2-To mitigate the possibility of a district going in and out of majority-minority
status on a frequent basis, this dissertation will consider a district as a candidate for
majority-minority status only if the white percentage found in the 2016 AAP is at 49% or

25

lower; conversely, if the percentage of a single minority within a district is 49% or
higher, the district is considered to be “packed.” This is parallel logic to the margin-oferror caveat found in every political poll. Districts that have no single minority group
reaching the 49% threshold, and must therefore aggregate combinations of one or more of
the African-American, Latino, Asian or mixed race populations to achieve the status of a
majority-minority district, are referenced herein as being “coalitional” districts.
3-Within coalitional districts the minority group having the highest percentage of
population in the district, as presented by AAP, has been given the designation,
regardless of the race of the election winner.
4-In the several situations where neither the white nor the aggregated minority
populations of the three major minority groups in a district form a majority, AAP’s “Two
Races” statistic has been added to the African-American, Latino and Asian totals to form
a majority-minority district. A variant of this convention is found in Hawaii, where the
Two Races and Pacific Islander categories have been added to Asian totals to create an
Asian majority-minority district in District Two, and in New Mexico, where the
American Indian totals have been added to the Latino population to produce a Latino
majority-minority district in District Three.
By utilizing the standards noted in numbers 1 through 4, a total of 107 majorityminority districts have been identified as having been created by the post-2010 census
redistricting process.
There are additional considerations concerning this paper’s tabulation of
membership by 44 African-Americans, 10 Asians, 30 Latinos and 2 Native Americans in

26

the 114th Congress. The official report of the Congressional Research Service (CRS)
regarding gender and ethnicity in the 114th Congress (CRS R43869 October 31, 2015)
has minority totals in excess of those 86 noted. The differences stem from the following:
a-three Latino majority-minority districts from California (districts 16, 21 and 22)
are represented in the 114th Congress by Messrs. Costa, Valadao and Nunes,
respectively. These men are ethnically Portuguese. David Valadao and Devin Nunes
caucus with the Republican Congressional Hispanic Conference and Jim Costa caucuses
with the Democratic Hispanic Caucus. Those facts, however, beg the question of whether
they are Latino minorities. The CRS lists them as minorities, but the influential National
Association of Latino Elected Officials (NALEO) does not regard Portuguese individuals
to be Latinos and there is controversy on this point. This paper has observed the NALEO
standard and Costa, Valadao and Nunes are not included in totals of Latino officials
elected to the 114th Congress.
b-only elected voting members of Congress are included in this paper’s
summations. The CRS includes in its totals several non-voting members from locations
such as The District of Columbia, The Virgin Islands, Guam and Puerto Rico.
c-a voting member is counted only once in this dissertation.The CRS doublecounts some members by including them in more than one ethnic/racial group. An
example is Bobby Scott (D, 3 Va.) who has African-American and Filipino ancestry. He
is listed in both Asian and African-American groupings by the CRS, but only as an
African-American herein.
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Chapter summaries:
Chapter 2 will give a statutory synopsis and litigation history of the VRA which
features selected cases that have shaped current law and DOJ policy; Chapter 3 will be a
literature review from both academic sources and legal scholars; Chapter 4 is a review of
the process of decennial survey, apportionment and redistricting in the 50 states and how
commissions can affect that process; Chapters 5 through 8 will address the first through
fourth propositions and fifth issue noted earlier and present tabular data indicating that
majority-minority districts do not demonstrate high levels of vote participation, candidate
emergence or competitive elections, nor do they give evidence of the need for packing
districts in order to elect minorities; Chapter 9 summarizes the empirical findings and
presents conclusions; subsequent to Chapter 9; an Addendum will be presented which
posits prescriptive recommendations regarding future VRA policy by the Justice
Department and the role independent commissions can play in that policy. Appendices 1
and 2 and the Bibliography will follow the Addendum.
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Chapter 2
Statutory and Litigation History
What follows below is not intended to be a scholarly evaluation of abstruse, finepoints of law, but rather a guide to assist any reader in understanding two determining
factors: (1) the Department of Justice’s broad interpretive posture of what the VRA is
intended by Congress to accomplish, and (2) the legal theories used before the courts by
DOJ’s Civil Rights Division in order to advance the implementation of the VRA.
The “Elections Clause” of the Constitution--Article 1--provides for congressional
elections to be held, with the “times, places and manner” of those elections being left to
the legislatures of the states. That same Article requires a census every 10 years and an
apportionment of seats in the House to be made subsequent to each census. In a nation
with a rapidly growing population, but a fixed number of congressional districts,
apportionment necessarily requires the redrawing of congressional districts, and current
federal statute governs (1) the timing of the census; (2) the delivery to the President of its
findings; (3) the apportionment of seats in the House based on the census data and (4) the
state-by-state redistricting that occurs after final apportionment data from the Census
Bureau is given to each state’s governor. Current federal statute also requires that
Representatives be elected from a district (and not “at large”) and that each district elect
only one member to the House of Representatives (81 Stat. 581, PL 90-196, 1967).
However, for many years prior to the current statutory mandates, some states and
political subdivisions did not bother to redistrict after the receipt of census and
apportionment data. Litigation that has resulted in fundamental election law in all
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political divisions and sub-divisions of this nation has evolved from that circumstance.
Three linked cases are most important: Baker v. Carr, Wesberry v. Sanders, and Reynolds
v. Sims.
Until the 1960s, the Supreme Court had been most reluctant to intrude in matters
that were viewed as being purely political in nature. Redistricting by states and subdivisions was a taboo topic for the court. That changed in 1962, when the court arrogated
to itself judicial review of redistricting cases in Baker v. Carr. The plaintiff Baker—he
was the Mayor of Memphis--alleged that Tennessee, in spite of a state legal requirement
to do so, had not redistricted since the 1900 census and that this “malapportionment” in
the face of population shifts had cost him votes and violated the Fourteenth
Amendment’s stricture that all citizens are to receive the “equal protection of the laws.”
The Warren Court agreed with him. The Supreme Court therefore exercised judicial
review of redistricting controversies and such future cases had to comport with Baker’s
new, and now famous, formulation of the “one man (person), one vote” standard. From
1962 forward, all redistricting cases must pass a fundamental test of vote and voter
equality.
Following Baker in 1964 were two allied cases. Wesberry v. Sanders evaluated
the concept of one person, one vote in the context of the rampant gerrymandering that
permeated American politics for many decades. Many states and sub-divisions had
greatly unequal populations among their districts. Some of the gerrymandering was
presumably racial in nature, but much of it had to do with traditional conflicts between
rural and urban interests. Urban districts tended to be fewer in number and higher in
population than their rural counterparts. The court, consistent with Baker, held that this
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population inequality violated the one-person-one vote standard and the Fourteenth
Amendment’s equal protection requirement. Henceforth, one-person-one-vote was to be
interpreted as requiring strict adherence to an equal population distribution among
congressional districts within a state. Today, the court will recognize small population
differences between federal districts, but only upon demonstration by the affected
political redistricting entity that the population differences were the result of a “legitimate
state objective” or a “compelling state interest” such as not splitting a community among
districts. (CRS R44199 September 22, 2015, 4) The second case allied with Baker was
Reynolds v. Sims which made it clear that the decisions in Baker and Wesberry, even
though based on federal constitutional law, were applicable to state-level redistricting.
One-person-one-vote was now a requirement of all redistricting throughout the United
States, whether for state or federal office, and must be accomplished by means of strict
population equality among a state’s various congressional districts. These concepts are
crucial to an understanding of current VRA enforcement and of legal challenges to both
the act and to alleged violations of the act.
Several cases were decided by SCOTUS in the 1970s and 1980s which reaffirmed
the mandate that congressional redistricting must be accomplished by scrupulous
adherence to an “equipopulation” standard. The most widely cited case for this point of
law appears to be Karcher v Daggett, a New Jersey litigation decided in 1983 which was
brought by New Jersey Republicans protesting the state legislature’s redistricting map.
Following the 1980 census, New Jersey was reduced from 15 to 14 congressional seats.
Not stated in the legal briefs, but having a very real presence as the “elephant in the
room,” was the Republican fear that the redistricting map would cause the lost seat to be
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a Republican seat. Since partisan gerrymandering was very unlikely to be a successful
cause of action, the Republicans attacked the map as a violation of the standard of equal
population among a state’s congressional districts. The actual deviation between the most
populated district and the least populated district was less than seven tenths of one %, but
the court rejected the New Jersey map as not being compliant with the equal population
requirement. A standard of “no avoidable” population discrepancies was established,
although dicta in the case gave the states a small window of opportunity to show the court
in future cases that very small population differences between districts might pass muster
if the state could convince the court that they were both de minimis and served a state’s
legitimate policy needs (Stavinski 1985, 563-567).
The VRA, signed little more than a year after the last of the Baker, Wesberry and
Reynolds rulings, was not specifically tailored with those three cases in mind. Congress
simply wanted to end—emphatically—electoral abuses, with registration restrictions
being the target of choice. Between the 1965 signing by President Johnson and the
adoption of the 1982 amendments, which revolutionized America’s electoral procedures,
a modest number of court challenges to the VRA were brought. The flood of litigation
that is the current status of VRA controversy, often based on the “one person one vote”
and “equal protection of the laws” principles, came only after the 1982 amendments and
particularly after the redistricting that followed the 1990 census.
Statutory Synopsis: This section provides a brief summary of the 1965 VRA’s
most salient sections, as well as a legal history of congressional amendment and Supreme
Court decisions most often cited as being of great influence on the Department of
Justice’s enforcement efforts. Three sections of the VRA (2, 4 and 5) are most
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consequential for this dissertation, but other selected provisions are noted. The act has
been amended and extended several times since 1965, the most recent extension being for
25 years beginning in 2007. The synopsis below is that of the status of the act in 1965,
most of which is still operative. Wherever subsequent substantive changes or additions
have been effected by Congress or the courts, notation of those changes has been made in
the text of this dissertation. Parts 1, 2 and 3, below are excerpted from The Congressional
Research Service Report to Congress dated July 20, 2015 by staff attorney Kenneth J.
Coleman and entitled The Voting Rights Act of 1965: Background and Overview
(R43626).
1—Section 2 outlawed the “tests or devices” noted previously that restricted
registration or the act of voting if those tests or devices (or any other qualification,
practices, etc.) were enacted with a racially discriminatory intent. Since that time the
concept of discriminatory intent in voting rights law has been replaced by the concept of
discriminatory effects, a standard far easier to demonstrate than intent during a litigation
proceeding. Most of the VRA requires periodic reauthorization by Congress (see below),
but Section 2 has been made permanent and applies nationally, unlike Sections 4 and 5 of
the ct which, in the main, apply only to certain limited jurisdictions subject to constraints
under Sections 4 and 5 if specified pre-conditions are met.
2—Sections 4 and 5 must be studied in concert. Section 4 established a
benchmark “coverage formula” by which states and other sub-divisions within states,
such as counties, are to be judged as being liable for special VRA scrutiny by the
Department of Justice. Any state or political subdivision that used a “test or device” to
restrict registration or voting on 11/1/64, and in which the voting age population was
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shown to have a registration rate of less than 50%, or less than 50 % of the voting age
population actually voted in the 1964 federal election, became subject to Section 5
jurisdiction. Under Section 5, any such qualifying state or political subdivision can make
no changes to any law or procedure affecting voting rights without first receiving
“preclearance” from either The Department of Justice or a special federal District court
empowered to rule on such proposed changes. The states and political subdivisions that
have been subject to Section 4 coverage and Section 5 scrutiny have changed frequently
in the 50-odd years since enactment of the VRA. As of 2016, those entities subject to
such restrictions are the entire states of Alabama, Alaska, Arizona, Georgia, Louisiana,
Mississippi, South Carolina, Texas and Virginia. Political subdivisions within states (i.e.
counties) in California, Florida, Michigan, New York, North Carolina and South Dakota
also are subject to preclearance (CRS R42482 April 13, 2015). Section 4 also contained
highly specific language outlawing the literacy tests that were the favored discriminatory
device of registrars.
3—Other sections of the act have strong resonance. Because of the history of
violence and intimidation of African-Americans, notably in the post-Civil War South,
Section 11 of the VRA authorized the imposition of strong federal felony sanctions for
intimidation, coercion or other forms of fear-inducement regarding registration or voting.
Section 10 eliminated the poll tax. Poll taxes were, nominally, even-handed because they
required relatively small sums of cash paid at the time of voting and they applied to
whites as well as minorities. However, in rural, agriculturally-based economies where
bartered goods, and not cash, were the mediums of exchange, even a very modest cash
requirement for a poll tax could have a significant dampening effect on the ability to vote.
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Additionally, various sections of the act, both from 1965 and from subsequent
amendments, allow the Department of Justice to appoint federal voting examiners and
observers to evaluate elections in covered jurisdictions and also to investigate claims of
registration/voting discrimination in jurisdictions not qualifying under the coverage
formula. If violations are found by the examiners, the violating political subdivision
could be incorporated into the coverage formula, even if the most recent (1972) coverage
tests were not met; this is called the “bail-in” provision of the act. In addition, a “bail out”
provision can be used by a jurisdiction to seek release from the scrutiny of Section 5 if
the jurisdiction can show adherence to the act for a period of years. No state has ever
succeeded in achieving “bailout” status, although numerous counties within several states
have done so.
Because the act contains “sunset” provisions, it requires periodic extension; upon
the several extensions, various amendments have been adopted, the most salient of which
have been the 1982 amendments which are the focus of this dissertation. There have been
five reauthorizations/amendments of the VRA: 1970, 1975, 1982, 1992 and 2006. The
1970 amendments lowered the voting age to 18 (for federal elections only), updated the
coverage formula base year to 1968 and outlawed any durational residency requirements
for registration that were over 30 days in length. The Twentysixth Amendment (1971)
extended the voting age of 18 to all elections in the United States. The 1975 amendments
added protections for language minorities and updated the coverage base year to 1972,
where it has remained. The 1982 amendments are discussed elsewhere. President GHW
Bush in 1992 expanded protections for language minorities and in 2006 President GW
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Bush extended the law for 25 years, commencing in 2007 (CRS R43626 July 20, 2015,
19-23).
The concept of the ‘language minority” was inserted into the VRA as an attempt
at providing a solution to the question of whether some citizens, particularly people of
Spanish Heritage, were members of a racial or ethnic or some other ill-defined minority.
Spanish speakers could be white, Black, new world Indian or an undifferentiated mix of
many racial and ethnic lineages. Once the VRA added its protections to a “language
minority,” the Census Bureau began requesting respondents in 2000 to self-identify
themselves racially and whether they were of Spanish Heritage or not. In the 2010
census, 50,477,000 residents were classified as being “Hispanic or Latino,” a category
that includes all racial groups for those giving a positive response to the Spanish Heritage
question. Of that total, 2.4 million said they were a combination of white and some other
race and 26.8 million self-identified as being solely white (Census Bureau, March, 2011;
4, 11). Regardless of the racial identity of the census respondent, DOJ classified all
people of “Spanish Heritage” to be protected minorities and states were ordered to form
majority-minority districts that included those 50-odd million Spanish Heritage residents.
This is, in large measure, why the number of majority-minority districts has almost
tripled in the 2000 and 2010 redistricting cycles, when compared to the 1990 process.
Today, slightly less than 58 % of all majority-minority districts are Latino (62 of 107).
The Change in Emphasis in 1982: The VRA focus of Congress in 1965 was
singular: getting minorities registered to vote. The thinking was that the electoral process
would then produce expanded minority participation in our assemblies. The registration
increases did occur, but increases in the number of minority seated officials were less
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than optimal; improvements were needed that necessitated the five referenced
reauthorizations and amendments and a rethinking of VRA goals and concepts, most
notably the change of emphasis incorporated in the 1982 Amendments to the act. After
1982 the act adopted a dual purpose that continues to this day: the first continued to be
the rights of all citizens to have unencumbered access to registration and voting; the
newly conceptualized second focus was on legally mandated methodologies centering on
decennial redistricting by which minorities would be given expanded opportunities to
elect, as the language of the 1982 amendments states, “representatives of their choice.”
The Lead-up to the 1982 Amendments: This second focus in the 1982
amendments—majority-minority redistricting--has spawned more than three decades of
continual litigation that is ongoing and which has raised Constitutional issues. Not all
these issues are directly associated with the VRA, but it is important to review the legal
history of certain aspects of Constitutional law, and of the more prominent challenges to
the act itself, to understand the current status of VRA enforcement, its likely future and
the potential for enhanced minority legislative representation.
During the years between 1965 and 1982, several constitutional challenges to the
VRA were brought, but SCOTUS upheld the act and the right of Congress to pass such
sweeping legislation, most notably the right to impose punitive oversight for past
behavior, as is contained in Sections four and five of the act. During this period, three
cases in particular established legal standards that have been strictly applied toward VRA
enforcement. The first selected ruling is Allen v State Board of Education (1969) which
answered the question of how literally Section 5’s preclearance powers could be utilized.
Were there exceptions or limitations? The court’s clear answer was “no”—any change in
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a voting law or procedure in a covered jurisdiction was subject to DOJ or court review.
There were no exceptions. This gave enormous enforcement authority to DOJ, powers
which DOJ applied forcefully and with alacrity.
The second case is Beer v The United States (1976). This was a relatively minor
decision concerning school board elections in New Orleans, but the dicta in Beer became
memorable. A fundamental current Department of Justice enforcement standard,
recognized by the Supreme Court and by statute, has come from Beer: no enactment by
any legislative body anywhere in the United States can violate a standard of “no
regression” of minority voting rights—this is often phrased as “no retrogression.” Any
statute or other enactment having the force of law will fail upon legal review if the
reviewing justices believe that a regressive step has been taken that diminishes hard-won
voting rights for minorities. No matter how innocuous an enactment might seem, if it is
viewed by a court of appropriate jurisdiction as taking a backward step in voting rights, it
is illegal.
Support for the VRA by the Justices of the Supreme Court was called into
question in 1980 by the third important decision in this timeframe—City of Mobile v.
Bolden (1980). The Bolden ruling was greatly troubling to civil rights advocates because
the court by a 6 to 3 plurality held that the VRA would be violated only if a challenged
law could be shown by a plaintiff to have been enacted with a discriminatory intent,
regardless of the law’s effects. The obvious problem was that proving intent was quite
difficult compared to a showing of demonstrable statistical effects, such as a very low
registration rate of eligible voters. All the concepts of section 2’s anti-dilution provisions
and section 4’s statistical assumptions were thrown into question. The result of Bolden
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was the enactment by Congress in 1982 of revisions to the VRA that addressed the
court’s “intent versus effect” objections by adding a “results” test to the legislation, but
which also led to the Justice Department’s drive for methodologies by which minorities
would be given a statistically strong opportunity for descriptive representation in
Congress. The concept of the majority-minority district (not considered in 1965), and the
legal and scholarly controversies that followed, flow from the Bolden decision and the
1982 VRA amendments.
The Bolden decision was used by civil rights activists to lobby for changes to the
VRA that went well beyond simply addressing the “intent” problem created by the court
(Canon 1999, 66-77). Activists were of a dual mind regarding the VRA: it clearly caused
a rise in minority registration and voting, but not to anticipated levels. State and local
registrars continued to resist minority registration. Also, the assumed corollary of greatly
increased descriptive representation in legislative bodies was not happening. Language in
the 1982 amendments was therefore added to insure that the nomination and election
processes enabled citizens to elect “representatives of their choice.”
Debate and Passage: After intense lobbying and strong debate, particularly in the
Senate, changes were added to the act in 1982 that are quoted in full because of their
importance: “(b) a violation of subsection (a) is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination or election in
the State or political subdivision are not equally open to participation by members of a
class of citizens protected in subsection (a) in that its members have less opportunity than
other members of the electorate to participate in the political process and to elect
representatives of their choice (Public Law 97-205; 96 Stat. 131 (1982)).” A direct
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reference to minorities such as “Blacks” or “Latinos” was avoided, but the intent and the
meaning of “a class of citizens protected” were clear.
As noted, the 1982 Amendments were adopted after vigorous debate, but were
eventually passed by large majorities in both the Senate and House. House Democrats
were the leading proponents of the Amendments, with only six Southern Democrats from
Mississippi, Georgia, Alabama and Virginia casting negative votes. House Republicans
gave only modest levels of resistance (Black and Black 2002, 175-176). There was a
higher level of concern in the Senate, particularly from Orrin Hatch’s Subcommittee on
the Constitution. In 1982 Republicans had a 53-47 Senate majority and Senate passage
was uncertain if Republicans chose to reject the Amendments’ key language concerning
enhanced electoral opportunities. The issue among Hatch and his fellow Republicans was
that initial drafts of the proposed amendments might be interpreted as a legally
enforceable right of minorities to be the beneficiaries of quotas or of proportionate
representation in legislatures (Canon 1999, 66-70). Kansas Senator Bob Dole forged
compromise language that specifically added a caveat to the language quoted above that
“nothing in this section establishes a right to have members of a protected class elected in
numbers equal to their population (Public Law 97-205; 96 Stat. 131 (1982)).” Even
hardened segregationists such as Strom Thurmond voted in favor of the Amendments.
Thurmond’s explanation of his vote was that “I must take into account the common
perception that a vote against the bill indicates opposition to the right to vote, and,
indeed, opposition to the group of citizens who are protected under the Voting Rights Act
(Black and Black 2002. 34).” The growing potential of minority registration and voting is
evident in Thurmond’s comment.

40

Is the VRA a Quota System?: In the court challenges that followed, notably
subsequent to the case of Thornburg v. Gingles (1986), the Department of Justice’s Civil
Rights Division held to the theory that the 1982 amendments, in order to meet the law’s
“representatives of their choice” standard, required decennial redistricting that created
districts that were oriented toward racial considerations. Since the mid-1980s, DOJ has
vigorously pursued a policy of forcing states to maximize the number of majorityminority districts wherever and whenever possible. Opponents of this use of the VRA say
that “maximization” of majority-minority districts is a quota system by another name and
that the nation’s Founders never intended an unearned “gift” to minorities of
proportionate representation in the House or any form of a quota (Jackson 2001, 528);
advocates counter that any semblance of equitable representation in America’s
legislatures will never be accomplished without enforcement of the majority-minority
concept and point to the paucity of minority representation pre-1965 as evidence of the
correctness of their claim (Canon 1999, 9-12, Table 1).
The 1982 amendments to the VRA contain the specific statement noted above that
the language of the VRA should not be interpreted as a quota and the Supreme Court has
refused to endorse any form of quota or proportional representation. However, emerging
case law shows the tolerance of federal courts for non-traditional voting systems, at least
in small jurisdictions not related to the election of representatives to the federal Congress.
These non-traditional systems have the potential to give minorities expanded voting
power without an overt mandate for quotas.
An example is United States v. Village of Port Chester New York (2010), a case
brought by the Department of Justice’s Civil Rights Division in which the United States
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attempted to stop the cumulative voting system proposed by the Village to elect its sixmember Board of Trustees. The Village wanted to give each voter the right to cast six
votes, but would permit each voter to cast those six ballots any way the voter chose. If the
voter wanted to cast all six ballots for the same candidate, that was permitted. DOJ
brought the original complaint on the basis of racially discriminatory intent by the
Village in its use of at-large elections and staggered terms; the district court upheld
DOJ’s complaint, but DOJ objected to the Village’s proposed remedy of its electoral
process on the grounds that the cumulative voting system suggested by the Village’s
counsel somehow discriminated against minorities. The district court affirmed DOJ
regarding the at-large and staggered terms issues, but permitted the cumulative voting
remedy because, by concentrating votes, minorities could have an enhanced chance of
achieving descriptive representation, not a lowered possibility (Katz 2010, 382-384).
Non-traditional voting systems are evaluated at greater length below.
Thornburg—the Key Case in Policy Formation: If the concept of path
dependency can be attributed to DOJ policy formulations, the Thornburg case would be
the initiator of any such causal sequence. In Thornburg the court evaluated elections in
North Carolina and found that in five of six challenged contests racial discrimination in
the form of vote dilution had been present in the results of those elections. SCOTUS thus
upheld the “results” test and the anti-dilution provisions in the 1982 amendments, thereby
reversing Bolden, and also included salient dicta that race could be a determinant in
interpreting the “representatives of their choice” language quoted above (Canon 1999,
72). Most importantly, the court in Thornburg established three criteria that have been
used by DOJ and courts for the past 30 years to evaluate the “totality of the
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circumstances” which could establish vote dilution or other forms of discriminatory
electoral results and which could require the creation of the remedy of one or more
majority-minority electoral districts within a state or political sub-division. For DOJ or a
court to mandate that a jurisdiction create majority-minority districts, litigants must
demonstrate to the court all of the following:
1) The minority group must show its potential voting power and compactness.
E.g., is the group a residence majority in a single-member district?
2) The minority group must be “politically cohesive” and not be fragmented and
disunited—e.g., in addition to raw population, does the group have a significant number
of members registered to vote?
3) The minority group must show to the court’s satisfaction that voting by the
jurisdiction’s whites has the effect of being a voting bloc that acts to defeat the minority’s
candidate of choice (CRS R42482 April 13, 2015).
The third of the three guidelines noted is a cornerstone of Department of Justice
interpretation of the 1982 Amendments to the VRA and to DOJ policy formulation.
“…the fundamental assumption has always been that white voters will not vote for
minority candidates in sufficient numbers to elect African-Americans or Hispanic
members of Congress from majority-white districts. This indeed was the basic premise of
the 1982 Amendments to the VRA and their application by the Supreme Court in
Thornburg v. Gingles (McKeever 1999, 506).” This “fundamental assumption” was the
driving force behind the DOJ search for a policy initiative that would enhance minority
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electoral opportunity. The second proposition of this dissertation will examine DOJ’s
‘fundamental assumption.”
The Thornburg decision was a catalyst for the Civil Rights Division of the
Department of Justice. DOJ immediately adopted the theory that the first of the three
Thornburg tests—a majority of a minority in an electoral district—should be a
universally applied standard that would force all of the 43 state legislatures required to
redistrict to form majority-minority districts wherever possible after each census. “When
states began to re-draw their single-member district boundaries in the wake of the 1990
census, therefore, they came under unusually intense political pressure….they now had to
reckon with a Justice Department relentlessly pursuing a maximization policy of creating
as many majority-minority districts as was numerically possible (McKeever 1999, 495).”
Kousser notes that the court’s three-part test was “interpreted by people of nearly all
political persuasions as mandating the drawing of minority-opportunity districts wherever
possible (1999, 343).”
A limitation to Thornburg, and to DOJ’s practice of seeking maximization of
majority-minority districts, occurred in Bartlett v. Strickland (2009). The court ruled that
states had no obligation to form districts that enabled minorities, because of a population
lower than 50% of a district’s population, to form “crossover” voting coalitions with
whites “to elect representatives of their choice.” Such districts could be formed, but the
legal mandate to do so is not present. Thus, the first of the three Thornburg tests has been
quantified as requiring a 50% minority population in a district. At this moment, the
Bartlett decision has not restricted the formation of majority-minority districts, but it
could become a problem if DOJ or interested organizations such as the NAACP rethink
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the majority-minority concept and begin to pressure states and courts to mandate the
adoption of minority population groupings of less than 50% on the theory that a
population of minorities of less than 50% was sufficient to elect a minority in a specific
district. Such concentrations of, say, 40 or 45% minorities in a district are sometimes
referenced as “influence” districts and SCOTUS in the 2003 case of Georgia v. Ashcroft
appeared to have approved the “influence” concept as a legitimate means of satisfying the
1982 VRA requirements (Streb 2016, 128; Lublin, McDonald 2006, 155). However, as is
often the case in a Supreme Court ruling, a narrow holding was made in Georgia v.
Ashcroft and no clear guidance was given by SCOTUS regarding the standards to be met
if an influence district was to be formed in lieu of a majority-minority district. The
influence district matter is thus legally unsettled and is reviewed in more detail below.
The fight to permit Blacks and other minorities to register to vote had
substantially been won by the late 1980s. Davidson quotes registration statistics in the 11
former confederate states subsequent to 1965 showing eligible Blacks overall had
registration rates that increased from 43.3 % to 63.7 % and within the five “deep south”
states, rates that increased from 22.5 % to 65.2 %. Blacks and whites in those states were
thus almost equal in percentage of eligible registrants (Davidson 1992, 43). After 1986,
with the court’s Thornburg decision as its guide, DOJ began to insist that VRA
interpretation required majority-minority redistricting. Civil rights enforcement of voting
law therefore took a new direction: away from a concentration on registration onto that of
representation.
The individual states, prodded strongly by the Department of Justice, accepted the
1982 amendments and the court’s Thornburg decision as meaning that future census data
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would have to be used every decade to create congressional and state districts with
greatly enhanced electoral opportunities for minorities. The necessity of forming
majority-minority districts became a redistricting adaptation of each state and the 1990
census was the first opportunity for state legislatures and redistricting commissions to
redraw their districts in conformance with Department of Justice’s new and evolving
standards for minority voting rights.
Grose notes that the effects of the redistricting required by the 1982 amendments
on the potential for African-American descriptive representation were substantive. Prior
to the 1990 census, 17 congressional districts were “packed” with African-American
citizens; under the new redistricting guidelines, this increased by the time of the 1992
election to 32 such districts (Grose 2011, 39). In the first Congress seated subsequent to
majority-minority districting, (January, 1993, the 103rd Congress) African-American
members of Congress increased from 26 to 38 and Latinos from 12 to 17 when compared
to the 102nd Congress. The effect of majority-minority redistricting was palpable and is
shown on Table 1. However, a deeper study of the 1992-2014 election cycles is presented
in Chapter 6 and shows a less sanguine picture when evaluated over multiple elections.
After Thornburg, intense legal challenges to the act were filed in the subsequent
decades. Unfortunately, the court’s decision-making and dicta sometimes caused as much
confusion as they contributed to clarification. On the one hand, the court (until 2013)
never declared the VRA, or any section of it, or the concept of a majority-minority
district, to be unconstitutional, nor did it set aside any election of a member. Some
districts had to be redrawn post-election, but the people’s voting preferences were always
honored and the redrawn districts were re-contested in the following election cycle. On
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the other hand, standards were annunciated by the court that were in conflict with DOJ’s
interpretation of the intent of Congress as to the use of race as a determinant in mapping
an electoral district. Prior to the 1982 VRA amendments, racial gerrymandering was
often used by whites to disenfranchise Blacks; the “new” gerrymandering, however, was
for the purpose of enfranchising Blacks, but was looked on by the court with equal
disapprobation. The act was interpreted by DOJ as requiring racially drawn majorityminority districts and the court in Thornburg seemed to indicate that this was a proper
interpretation. However, SCOTUS in Shaw v. Reno (1993) rejected race as a predominant
reason for drawing the new districts in North Carolina, but without declaring the VRA
unconstitutional. Justice O’Connor, in her opinion for the court, stated that clustering
large groups of minorities into districts that often were oddly configured bore “an
uncomfortable resemblance to political apartheid (Shaw v. Reno (1993)).” The logical
conundrum was: what would satisfy the court?
The Realities of Residence Patterns and Latino Population Growth: In 1965
the word “minority” connoted Black citizens, but by fast-forwarding 30 years, it becomes
clear that states such as Texas faced a problem that was infrequent in 1965, but which
grew and continues to grow with the passage of time. Texas has two co-existing sets of
significant minority populations--Latinos and Blacks—and Texas had to create majorityminority districts for each in the face of the reality that their residence locations often
overlapped geographically. In spite of Justice O’Connor’s reservations in Shaw, racial
considerations after Thornburg had to be part of redistricting and oddly-shaped districts
formed to satisfy the VRA could result from residence patterns. The court eventually
came to realize an inherent problem: with the exception of densely populated urban cores,
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people don’t live in areas represented by neatly constructed and compact geographic
patterns, nor are minorities distributed evenly throughout those areas. Unusually shaped
majority-minority districts based on racial considerations might very well be an
occasional necessity of VRA compliance, not the skeptically viewed product of a racially
determined political process. Dicta in the Bush case by Justice O’Connor (Bush v. Vera
(1996)) indicated that she was aware of this demographic conundrum being encountered
by the states, and that her own standard of approving a racially-based redistricting only if
a jurisdiction demonstrates a “compelling state interest” as noted in her Shaw opinion,
might be satisfied by a valid attempt to comply with the VRA. Justice O’Connor’s dicta
eventually won the day in Easley v. Cromartie (2001). In Easley, the court ruled that a
state’s redistricting could be challenged as a racial gerrymander only if the plaintiff could
demonstrate that racial factors, rather than traditional political factors, were predominant.
After Easley, race could be a determining –but not the “dominant and controlling”—
factor in redistricting and DOJ has scrutinized redistricting accordingly.
Shelby and SCOTUS Rejection of VRA’s Data Base: The 12 years between
Easley and 2013 saw several more cases of relatively modest import, but all such
litigation had to re-evaluated after June 25, 2013. On that date the court in Shelby County
v. Holder, for the first time in the VRA’s history, declared a portion of the VRA
unconstitutional. A deeply divided court held by a 5-4 majority that section 4(b) of the
VRA was no longer American law. This is the section that sets the compliance standards
for the VRA and dictates which political jurisdictions must be included in section 5’s preclearance mandate. Without a compliance standard, no jurisdiction can be judged to be
non-compliant and, by logical extension, no jurisdiction need report voting law or
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procedural changes to the Department of Justice for pre-clearance. The majority-minority
districts established after the 2010 census were not affected, but the VRA was made less
powerful and, for good or for ill, states and counties throughout the nation now are free to
attempt to amend electoral laws without federal review.
Justice Roberts wrote for the court that the compliance tests from 1964, 1968 and
1972 were outdated and needed to be reassessed by Congress if a state or political subdivision was to be evaluated fairly as a candidate for Section 5 scrutiny. He stated that
periodic updating of compliance standards must reflect “current conditions” and that a 41
year old data base did not meet that test. The Chief Justice clearly indicated that preclearance, per se, was not declared unconstitutional and the act could be revived by a new
set of compliance standards, but knowledgeable politicians are doubtful of the ability of
the currently polarized House and Senate to produce agreement on a compliance
protocol; in addition, any new standards would certainly be subject to judicial challenges
that could take years to resolve. The legislative drawbacks to a revised compliance test
are formidable, but the American Bar Association has presented recommendations for
new compliance standards that are being reviewed by congressional committees
(McMillon 2013, 2). Several proposed House bills have been presented to the 113th and
114th Congresses, but as of the date of this writing, nothing has advanced from
committee.
An example of the several measures currently before the 114th Congress which
seek to re-empower Sections 4 and 5 of the act is H. R. 885. Any such proposed
remediation is complex, but the common goal of the drafting of Section 4 and 5’s
revitalization appears to be to find a formula that achieves permanence and is not subject
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to being declared outdated and ineffective because of age. In H.R. 885 that goal is stated
by applying a “rolling” formula whereby the voting rights compliance or violation by a
jurisdiction is evaluated over the past 25 years starting with the present day and
continuing to look backward for only 25 years as time passes. In H. R. 885, if a certain
number of VRA violations were found to have occurred in the past 25 years, the
jurisdiction in violation would be placed under scrutiny of Section 5 for a period of 10
years. After 10 years of full compliance the jurisdiction would be free of Section 5
preclearance, but would be again subject to the 25 year look-back. In this proposal, all
states and sub-jurisdictions would be subject to all sections of the VRA, and not just the
nine states and numerous counties in violation prior to Shelby County. Variants of 855
being discussed change the various time constraints, such as by reducing the 25 years to
15, and add or delete other measures, but the general focus is on crafting a bill that cannot
be struck down because of anachronistic features.
The VRA today possesses less power than heretofore, but there are mitigating
circumstances. Other than the Section 4 and 5 compliance standards, the act is in full
force and effect and the concept of majority-minority redistricting has not been affected.
Most importantly, “no regression” remains a basic test that all redistricting protocols
must pass and, presumably, all laws currently being passed which formerly would have
been reviewed under the pre-clearance sections of the VRA. As long as “no regression”
holds, that standard forbids the enactment of any law that lessens existing voting rights
standards or restricts the ability of persons covered under the VRA to vote freely. No
regression is a clear and established legal remedy for attempted backsliding on voter
dilution prevention; however, the obvious problem with a “no regression” challenge to a
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discriminatory law is that it is activated only after the fact of passage of an offending
enactment, and involves lengthy and expensive litigation that would have to be repeated
case-by-case in the many venues where voting restriction laws could be passed (Lopez
2014, 5).
A Sample of Current Litigation: In spite of Shelby, the VRA remains a strong
enforcement mechanism. Partly because of the lack of a preclearance standard, litigation
has proliferated, much of which has been unresolved as of the writing of this dissertation.
The cases involve four general concepts of VRA compliance: (1) the use of “packing;”
(2) the right to amend voting legislation without a Section 5 standard, (3) the willingness
of courts to decide that gerrymandering for political purposes (without obvious racial
intent) can be construed as a VRA violation, and (4) a determination of the content of the
statistical data sets used to form districts of equal population. There are many such cases,
but litigation currently before the courts or very recently concluded in the states of
Alabama, Florida, North Carolina, Texas, Virginia and Wisconsin are prominent
examples of what probably will prove to be strong indicators of the path the VRA will
take.
Alabama and Virginia and Packing: these are examples of protests against the
practice of “packing” a district with minorities. Packing is a slang term that has no
definitional certainty. An arbitrary author-generated definition of packing is repeated
here: for purposes of this dissertation, packing occurs when 49% or more of a district’s
resident population consists of a single minority group. The legal interpretation of the
1982 amendments to the act is that in a majority-minority district there must be a
sufficient population of minorities for the minority group(s) to elect “representatives of
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their choice.” There is no single, recognized standard or minority population percentage
that the law mandates in any particular district to satisfy the act, nor is there any court
guidance such as the three guidelines in the Thornburg decision. The question with which
legislators, redistricting commissions, DOJ and the courts are struggling is what
percentage of minorities in a district is adequate to satisfy the VRA? That percentage
cannot be so excessive that a redistricting map can be abrogated by a court as promoting
illegal vote dilution because the percentage of minorities placed into some of the map’s
districts by the redistricting process was so high that minority voting strength in other
districts was reduced by racial gerrymandering.
Alabama is a state-level districting case (Alabama Legislative Black Caucus v.
Alabama (2015)), and in Virginia (Wittman v. Personhuballah (2015)) congressional
redistricting was in question, but regardless of initial jurisdictional level, the rulings by
SCOTUS will affect all redistricting throughout the nation. In both jurisdictions litigants
have protested the “packing” of districts in their states as a form vote dilution forbidden
by Section 2 of the VRA. The Alabama and Virginia litigants have claimed that their
state legislatures have placed an unnecessarily large number of minorities (in each case
African-Americans) into some legislative districts remapped after the 2010 census. One
side of the packing argument is that the VRA requires majority-minority districts and it is
difficult to create them with precision because of residence patterns. This line of
argumentation says that very often packing a district with, say, 60% minorities cannot be
avoided. Defenders of the practice in Alabama have asserted that the racial balance of the
entire state as an entity must be looked at before “packing” in any single district can be
viewed as an onerous practice. The defenders assert that some districts by the simple fact
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of residence will be unavoidably packed and that a court must look at the redistricting of
the state and not at some small number of districts to find evidence of racial
discrimination in districting maps (Brennan Center for Justice n.d., “Alabama”).
Plaintiffs in the action have derided the defenders as using the VRA as a
convenient excuse to create legislative dominance by a party, in this case by the
Republican Party. The dominance argument stems from the fact that African-Americans
vote overwhelmingly Democratic and in Alabama the Republican-controlled legislature
is accused of racially-based redistricting by placing fixed percentages of AfricanAmericans into selected districts with the intent of diluting minority voting power in
other districts. The accusation is that Republicans are willing to cede some number of
districts to Black Democratic control, as long as Black votes are diluted in many other
districts by the process of packing, and thereby give Republicans a much greater chance
of electoral success in the districts with low African-American voting populations. The
Republicans will thereby control more districts than the Democrats with their minority
supporters and perpetuate Republican hegemony in Alabama’s legislature. SCOTUS
agreed in part with the Alabama Black Legislative Caucus which brought the suit and
remanded the case to Alabama courts with instructions for the state court to ignore the
“whole state” argument and to review each individual legislative district for the effects of
packing and vote dilution.
In Virginia, the packing argument of vote dilution was essentially the same as in
Alabama, except that it involved only one congressional district, the Third District seat
held by Bobby Scott (D), the 13- term African-American representative. At first glance, it
is somewhat unusual because Scott’s district was not egregiously packed (56% African-
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American) and it was the only district in the state that was majority-minority. The postcensus redistricting plan for Virginia originally was accepted by DOJ, but litigation
quickly ensued based on the claim of an illegal, racially-based gerrymander in District
Three.
The plaintiffs argued that Scott’s district had its minority percentage of population
increased after the 2010 census, when compared to his district’s minority percentage
from prior redistricting cycles, and that there was no compelling state interest or other
logical reason for that increase. The allegation was that the increase was motivated purely
by racial packing for vote dilution purposes so that districts surrounding District Three
would have fewer minority voters and therefore give white candidates in those
surrounding districts increased chances for election. The plaintiffs prevailed at the
District and Circuit court levels and the original defendant (The State of Virginia)
accepted the decision and began a redistricting process, as was ordered by the District
court. Various appeals of the rulings were made by incumbent members from Virginia’s
congressional delegation, but their appeals were unanimously rejected by SCOTUS
because they could show no harm from the District court order.
The Virginia legislature failed to agree on a revised map, and Virginia held its
November, 2016 elections for federal and state offices based on a redistricting map drawn
by non-politician experts appointed by the three-member Circuit court. These experts
acted in the capacity of a redistricting commission independent of Virginia’s legislature
and gubernatorial veto. The final SCOTUS approval of the Circuit court map was issued
on May 23, 2016. The 2016 election results in Virginia will be examined in a latter
section of this paper.
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North Carolina, Packing and VRA Sections 4 and 5: North Carolina is
involved in several state and federal lawsuits for widely varying reasons. As in Alabama
and Virginia, racially-based packing is one of the issues and North Carolina, because of
racially-based redistricting in districts 1 and 12, had been ordered to redraw its districting
map, postpone its 2016 primaries and to schedule a special Congressional primary
election after the redrawn map was approved by the federal court. The map was redrawn
by the legislature, not the court, and the special election was scheduled, but a “Catch-22”
circumstance emerged. The Republicans who control the legislature redrew their maps,
but publicly announced that they did so with a racially neutral intent. The litigants, who
protested the prior maps as being racially biased because of packing, immediately sued to
have the redrawn maps disapproved by the court on the grounds that a racially neutral
map is illegal and that the maps must be redrawn once again and must take race into
consideration. This is a variant of the Alabama and Virginia cases in which “how much is
too much” packing must be decided. In North Carolina’s case it appears that “how little is
too little” is an issue. On June 3, 2016 the court approved the redrawn congressional map
and the rescheduled primary election was held on June 7th, followed by the November
general elections. The litigation is continuing, however, with the Republican majority
attempting to revert to the original congressional map (Roll Call, n.d., 1). At the state
redistricting level, a North Carolina trial court found that the state legislature’s map was
drawn in a racially discriminatory manner but permitted the November, 2016 elections
for state offices to proceed with the dual provisos that the state map would need to be
redrawn and that new elections for all state legislators must be held in 2017, based on the
new map. North Carolina’s appeal of the trial court ruling was reviewed by SCOTUS and
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the Supreme Court in January, 2017 issued a temporary stay of the trial court ruling
(Liptak 2017).
Numerous counties in North Carolina were among the political subdivisions
subject to Section 4 compliance, but after the Shelby County decision vitiated DOJ’s
ability to monitor Section 4 VRA qualification and impose Section 5 oversight sanctions,
there has been a vacuum of legal authority regarding the right of states to enact voting
law changes and the right of the federal government to challenge such laws. Since
preclearance is no longer a DOJ enforcement protocol, the “effects” and “results” tests of
the VRA, which are still operative, can and must be utilized to attack allegedly
discriminatory vote dilution laws; the “no regression” standard from the Beer ruling is
also a strong enforcement right that remains in full force and effect.
North Carolina passed several laws immediately following Shelby County that
VRA advocates claim unfairly affect minorities and which are therefore in violation of
the “effects” test and the “no regression” circumscription. Examples are a reduction in
North Carolina’s period in which citizens can vote before the actual scheduled voting
day, the elimination of same day voting and registration, and the imposition of tightened
voter identification standards, which the legislators say are intended to reduce voter
fraud. North Carolina’s defense to the litigation is that issues such as these are purely
within the state’s constitutional rights, that no real harm to any voters can be
demonstrated and that courts should recuse themselves from adjudication of issues that
are purely partisan and/or are matters arising from constitutionally granted state powers.
On July 29, 2016 a Fourth Circuit court struck down the various North Carolina laws just
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described as having no purpose other than vote suppression. However, North Carolina
announced its intent to appeal the ruling to the Supreme Court.
Wisconsin and Partisan Gerrymandering: Wisconsin’s issue is unique and very
recent: a federal court ruled (on 11/21/2016) that partisan gerrymandering was a violation
of the VRA . (Whitford, et al v. Gill, et al, Case 3:15-cv-00421-bbc) Wisconsin
Republicans clearly gerrymandered their state-level redistricting map, but such an
exercise in political power and advantage is common throughout the many states and had
never before been declared to be a violation of law. The court reasoned that too many
Republicans were elected to state office relative to standards such as registration rolls,
and something equating to a constitutional violation must be responsible. The court
utilized a new measurement criterion known as “the efficiency gap” developed by
Nicholas Stephanopoulos of the University of Chicago to assist it in deciding whether
“too much” partisanship had occurred. This case is so new and controversial that it is
impossible to predict its future or its duration (Wines 2016 and Editorial, New York
Times, Sunday Review Section, 2016). An explanation of the efficiency gap is contained
in the Literature Review in Chapter 3. If upheld, this decision could place under court
scrutiny almost all legislature-based redistricting exercises.
Florida and Ballot Initiative: Florida did not form a commission to perform
redistricting, but, by means of a 2010 ballot initiative, enacted constitutional amendments
that were sufficiently restrictive on the gerrymandering powers of the legislature that the
legislature was effectively required to perform as an independent redistricting
commission. The legislature revolted and engaged in several years of litigation in an
attempt to reverse the ballot initiative circumscriptions of its powers. The revolt
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continued into the 2012 election cycle where courts found that the legislature of Florida
ignored the new constitutional rules regarding redistricting. The Florida Supreme Court,
in an action very similar to that in Virginia, in December, 2015 ordered a redistricting
map prepared by a group of non-politician experts to be used for the November, 2016
elections. The experts acted in the capacity of an ad hoc independent redistricting
commission. The results of the Florida election will be reviewed in detail in a subsequent
section.
Texas and the Census Count Basis for Apportionment: The situation in Texas
could prove to be very important for minority representation. In Evenwel v. Abbott (2016)
the court considered a case with potentially dramatic consequences for voting rights and
for majority-minority redistricting. The plaintiffs claimed that the Census Bureau’s
“apportionment population,” which is based primarily on resident population without
regard to citizenship, age or voting registration status, and which is used by each state to
redistrict, is insufficient for redistricting. The argument was that the current practice of
using solely the Census Bureau numbers of each state as a basis for redistricting for state
and federal offices is a violation of the 14th Amendment’s equal protection requirement
and the “one person, one vote” rule. (Brennan Center for Justice) The litigants’ reasoning
was that population by itself in equally populated electoral districts can leave large
discrepancies among districts in the actual numbers of voters registered. Districts with
fewer citizens and/or more children than other districts have fewer voters and therefore
those fewer voters have proportionately more power than populations in districts with
more voters; the Fourteenth Amendment’s “equal protection” standard is thereby
violated. Evenwel sought a ruling by SCOTUS that redistricting must adhere to a dual
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and simultaneous standard: districts must be drawn based on both equal population and
equal numbers of registered voters (CRS-R44199 September, 2015).
On April 4, 2016 the court unanimously ruled against Evenwel and decided that
Texas had the right to use Census Bureau population statistics as its sole criteria for
redistricting. The problem with the decision is that it is a very narrow ruling that did not
settle the issue with finality. Justice Ginsburg, writing for the court, stated that “We need
not and do not resolve whether, as Texas now argues, states may draw districts to
equalize voter-eligible population rather than total population.” Note that Justice
Ginsburg used the phrase “voter-eligible population” and not “voter-registered
population.” This could be interpreted as her recognition that citizenship, as a criterion
for redistricting, has not been addressed by the court (Talking Points Memo n.d., 2, 3). In
fact, the court has never ruled on a definition of “population” and the Census Bureau’s
counting criteria have remained in effect for decades without challenge. The decision was
for a Texas state-level case, but presumably will affect federal redistricting as well
(Liptak April 5, 2016). There is also a case from Hawaii (Burns v. Richardson (1966))
where the court in its dicta stated that “…the Equal Protection Clause does not require the
use of total population figures derived from the federal census as the only standard to
measure population equivalency” and that a population standard for apportionment
utilizing registered voters as its basis could be used as long as “it produces a distribution
of legislators not substantially different from that which would result from the use of a
permissible population basis (found in 384 U.S. 73, pp 90-93).”
The potential implications of Evenwel for minorities, particularly Latino
minorities, are significant. “If the Supreme Court had reversed the District Court, the
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change could have dramatically impacted minority representation where the population
contains large numbers of non-citizens or people under 18. Some observers… pointed out
that it could have made it much more difficult to draw majority-minority districts if states
were required to draw districts based on citizen voting population (Brennan Center for
Justice n.d.,“Evenwel”).” Latino and Asian minorities, notably Latinos, have lower
voting registration rates than African-Americans and whites, often because the nonregistered minorities are not citizens. If a state in the next round of redistricting following
the 2020 census adopts any redistricting standard that differs from the apportionment
population numbers provided by the Census Bureau—e.g. one requiring citizenship or
voting eligibility-- in lieu of, or in addition to, apportionment population, and SCOTUS
approves that new criterion, the result could be the loss of numerous majority-minority
districts, particularly in current Latino districts. Loss of the majority-minority advantage
could then lead to reduced minority seating in state and federal legislatures. Persily
(2015) agrees with the Brennan Center and regards the Evenwel case as a blatant example
of an attempt at anti-Latino vote suppression. The moderating influence in this
controversy is that the likelihood of a switch to a new standard is fairly low because no
current database is recognized as being as comprehensive as the federal census and which
could produce equivalent or better results.
A summary of the current status of VRA enforcement can be reduced to one
amorphous word: fluid. Many salient cases on numerous highly germane issues are
working their way through America’s torpid system of litigation. Several vital VRA
issues are being contested, such as whether the court will intrude into purely political
matters and rule that partisan gerrymandering can be seen as a VRA violation equal to
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racial gerrymandering (Wisconsin), and will SCOTUS continue to permit redistricting
maps to be drawn by lower courts in apparent conflict with the Constitution’s direction
that redistricting be accomplished by states (Virginia and Florida, among others)? Also,
will SCOTUS modify or abandon the current census methodology of a count of resident
population regardless of age, citizenship or voting-registration status (Texas)?
The Shelby decision ended DOJ oversight of many issues and therefore forced
controversial actions by various state legislatures into the court system for adjudication.
Also, the VRA is schizophrenic and one part of it requires racial gerrymandering and
another calls racial gerrymandering a violation of law. Since few concrete standards can
be referenced as evidence of compliance or violation, litigation has become a norm. For
example, what is packing and when is it “too much?”
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Chapter 3
Review of Academic and Legal Scholarship
Academic Scholarship
Concepts of Representation: a large portion of academic scholarship centers on
the concept of representation and whether the election of a minority truly advances the
political, social and economic welfare of our minority populations. The research question
frequently is some variant of “does the election of “descriptive” representatives equate to
individual representatives, or the collective Congress, performing legislative duties in a
“substantive” manner?” The intent of Congress in passing the 1982 VRA amendments
was quite clear. Methodologies were to be adopted by the Department of Justice, through
its Civil Rights Division, by which minorities were to be given increased chances to elect
representatives of their choice. The unstated assumption was that minority members
would promote minority interests. Increases in minority seating in legislatures have
occurred, as is shown by Table 1. However, whether those increases in descriptive
representation effectuated by the election of minorities have resulted in parallel increases
in substantive representation is a matter of significant debate. For purposes of this
dissertation, it is assumed that the term “representation” refers to elected officials, and
that those officials are elected to the federal House of Representatives. This eliminates
the United States Senate, electoral offices below the federal level, and any appointees to
the judicial system and to the bureaucracy at all levels of government.
In the context of the federal electoral system, how is “representation” defined? It
is not a concept described easily or in a few sentences because it has several levels of
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meaning, as explicated in many scholarly articles and books, notably in Hanna Pitkin’s
iconic The Concept of Representation (1972). It can be examined and defined
procedurally, with a review of the legal processes by which a member comes to
Congress. It can also be addressed from the standpoint of electoral duties, legal capacities
and accountability once the member is seated. It can be looked at as a principal-agent
relationship (is the member a Delegate simply following orders issued by constituents or
a Trustee exercising autonomy and adhering to his/her own life experience and ideology
on how to best serve the member’s district?). Finally, it can be regarded from the
viewpoint of the realpolitik consideration of pleasing many and highly varied
constituencies because who gets represented is an integral part of any attempt to define
the term.
Pitkin theorized a schema for scholars to follow that argues that there are four
ways of viewing representation: formalistic, symbolic, descriptive and substantive. In
brief: formalistic approaches examine the electoral processes by which the members are
elected as well as their accountability. Symbolic analysis seeks to find the level of
acceptance of a member among constituents—how well does the member “stand for” his
or her voters? Descriptive representatives “look like” their voting publics; this can
encompass many things, such as race, gender, age, religion and social class. Substantive
representation depicts the member as substituting for constituents and closely adhering to
their policy and procedural wishes.
Many advances in representational theory have occurred since Pitkin, but one
most trenchant concept in her four examples of representation remains alive, well and
intensely studied: descriptive representation. A descriptive representative is, quite simply,
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one who “looks like me.” That could mean a senior citizen in Florida elected to Congress
from a district having many seniors registered and voting or a woman elected as an MC
by an overwhelming female vote. It could apply to many things, but in today’s America
the term “descriptive representation” often subsumes a racially-based construct.
The theory of descriptive representation is considered by the Department of
Justice to be one of its most prominent and important issues. Scholarly literature agrees
on its importance to democracy and the trend of thinking throughout this literature is that
without the 1965 Voting Rights Act, and especially without DOJ enforcement of
provisions in the 1982 amendments to the VRA, minorities would have far less
representation at any level of governance than is the case today. In an ethnically,
linguistically and racially diverse America, minority representation and descriptive
representation become the same thing.
DOJ theory is that minority candidates will emerge if minority citizens see that
their districts have the potential to elect someone who is not white to Congress. The nonwhite candidates presumably would share ethnicity and life experiences with the
electorate and not merely “be like me.” Majority-minority districts can be packed with a
very high percentage of residents of one race, or be a coalition where one of the
coalition’s racial groups is a population plurality. The expected result of an election is
that the person elected to Congress from a majority-minority district would be of the
same race as the majority or plurality of the district’s population. The scholarly question
is whether such descriptive representatives act substantively in the performance of their
duties. The literature notes that the typical minority MC was elected descriptively, and
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seeks to determine the efficacy of relationships between the minority MC and that MC’s
minority constituents.
Descriptive vs. Substantive Representation: minority legislators must respond
to the same constituency elements as their majority peers but, since so many minority
members were elected from majority-minority districts, added to the conceptual mix is
the fact that minority members have accepted a presumed responsibility to the voting
publics in their districts that they will promote minority interests in their legislative duties
and voting behavior. That, at least, is the normative theory. Whether or not such voting
behavior is present in actual fact is a topic of much contention. The empirical literature
on this topic is extensive and by no means consistent. This dissertation has chosen four
authors as a representative sample of writings regarding racially-based constituencies:
Butler and Brookman (Do Politicians Racially Discriminate Against Constituents?
2011); Mansbridge (Should Blacks Represent Blacks and Women Represent Women? A
Contingent “Yes” 1999); Tate (The Political Representation of Blacks in Congress: Does
Race Matter? 2001); Grose (Congress in Black and White 2011).
Butler and Brookman designed an experiment in which e-mails were sent to state
legislators to request their help in registering fictional constituents to vote. The invented
names of the “senders” were Jake Mueller and DeShawn Jackson; the intent of the
researchers was to have the recipient politician identify Mueller as a white person and
Jackson as a Black, even though the e-mails gave no reference to racial identity.
Responses were then evaluated. The white politicians tended to respond to Mueller at
higher rates than to Jackson and Black legislators at higher rates to Jackson than to
Mueller. The clear implication, at least as far as the Black legislators were concerned, is
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that they acted substantively and in consonance with normative theory in making efforts
to assist what was assumed to be a fellow minority.
In her impeccably reasoned article, Mansbridge reviews several concepts of
representation, as well as proportional representation and quotas. Her arguments are
complex and difficult to distill into a few words, but she indicates that descriptive
representation can enhance substantive representation within a minority community by
improving the quality of deliberation in legislative bodies, thereby reducing mistrust, and
by increasing the ability to properly articulate and formulate issues. Notably, she rejects
quotas and proportionate systems in favor of a very cautious and qualified acceptance of
the “institutionalization” of systems designed to promote descriptive representation (aka
majority-minority districting).
Tate analyzed constituent ratings by Blacks of their congressional representatives,
regardless of the race of the member. Her research question was “do Blacks feel that they
are better represented in the U. S. system of indirect democracy when their representative
is Black?” Her findings were an unequivocal “yes.” Blacks disregarded many standard
measures of satisfaction and accountability for congressional representatives, such as
legislative records, ideology and seniority, in favor of the sole criterion of race. Black
citizens gave notably higher attitudinal ratings for representatives who were descriptive
and who communicated effectively and frequently with their constituents than to those
representatives who were non-descriptive. Her conclusion? Race matters.
A logical extension of Tate’s argument regarding African-Americans is that
minority voters are most comfortable with a descriptive representative regardless of the
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representative’s position of power in the chamber and regardless of the member’s voting
record. There seems to be a great deal of tolerance by voters when the member’s
descriptive identity is coupled with member outreach to his or her ethnic community.
Communication appears to be very important in the building of trust in the relationship
between a minority voter and a co-ethnic representative. As long as trust has been
established, minority voters will rate their representative’s substantive performance
highly and discount other traditional factors of evaluation.
Grose reviewed congressional majority-minority redistricting and its impact on
civil rights outcomes in the House. He analyzed voting patterns on civil rights matters
prior to and subsequent to the DOJ drive for descriptive representation through the
majority-minority redistricting process. His conclusion is that, even as more and more
African-American minorities become MCs, the aggregate impact of majority-minority
redistricting on civil rights outcomes in the House has been quite small. Grose’s research
indicates that political party identification is the most important element in such voting.
He argues that liberal Democrats are the drivers of minority interests and since nearly all
minority MC’s are Democrats, the race of the member is subsumed into the party of the
member.
The four authors discussed above were selected to give the reader a sense of the
diversity of scholarly opinion concerning the topic of descriptive vs. substantive
representation. Representation is a multi-faceted topic and many other authors discuss
other aspects of descriptive representation, such as whether a white can effectively
represent minority constituents, regardless of party affiliation, and the attentiveness and
concern of the white member for the unique needs of the minorities in the
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representative’s district. Juenke and Preuhs argue that minority representatives cannot be
replaced adequately by whites because minorities exhibit unique ideological positions
that are evident in legislative voting behavior. In this context, minority representatives are
trustees for minority interests and whites cannot assume that role in an adequate manner
(2012, 707, 713-714). James disagrees with Juenke and Preuhs and argues that the race of
the representative is less important to minority substantive representation than the
construction by minority voters of “racial constituencies” in which race is one element
among many considerations to be evaluated by the minority electorate. To achieve
adequate and effective accountability and substantive representation, James argues that a
series of candidate criteria must be examined thoughtfully by each minority community
because race is not a universal qualifier that addresses the needs of all. Traditional
evaluations of trustworthiness, ideology and a record of competence must be added to the
race of the candidate to insure the election of a representative who will substantively fight
for the concerns of constituents. This could very well mean the election of a white by
minority voters (2011, 905-907, 911).
Legislative Trade-Offs: several authors have examined the concept of
descriptive vs. substantive representation from the aspect of the overall legislative effect
of majority-minority redistricting. The general holding of this aspect of academic
scholarly literature is that there is a trade-off between DOJ’s insistence on the
maximization of majority-minority districts throughout the nation and the ability to enact
minority-sponsored legislation. Maximization certainly causes the election of descriptive
minorities to the House of Representatives, who, as individuals, might or might not
perform substantively. But, what is the cost of the majority-minority system? Cameron,
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Epstein, et al have found that “it is unclear that minority interests are always best served
by the creation of concentrated minority districts. These dilute minority influence in
surrounding areas, which may then elect representatives unsympathetic to minority
concerns (1996, 795).” In this argument, more descriptive representation realized
through the medium of majority-minority redistricting results in the unintended effect of
lowered opportunity for the passage of legislation favorable to minorities.
Platt and Hayes,McKee agree with Cameron’s trade-off concept. Platt states that
“representation in and of itself is not enough to enact a Black policy agenda (2015, 102).”
Platt’s argument is that Black agenda-setting in Congress is less dependent on the number
of descriptive (Black) minorities than on the number of liberals in Congress, many of
whom are white. Since most liberals are Democrats, Platt’s argument closely parallels
that of Grose, above, who pointed to party identification as the most important element in
successful minority agenda outcomes. Platt argues that the dilution of influence in
contiguous districts caused by majority-minority redistricting demands, as noted by
Cameron, could have unintended, self-defeating results: “maximizing the number of
liberals for the recognition of Black issues could result in decreasing the number of Black
people serving in Congress (99).” Hayes and McKee find that simultaneously
maximizing both descriptive and substantive representation in the House of
Representatives is not possible and that majority-minority districting could promote
expanded minority participation in House elections, but would have as a by-product the
election of more Republicans who are not enthused by a minority, presumably
Democratic, policy program (2012, 116-117, 127-128).
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Lublin’s The Paradox of Representation: Racial Gerrymandering and Minority
Interests in Congress (1997) is possibly the most cogently reasoned volume on the idea
of the seemingly unavoidable tradeoff between gains in descriptive representation,
embodied in DOJ maximization policies, and losses in minority substantive
representation, occasioned by the unintended vote-diluting effects of those DOJ policies.
Lublin raises an interesting question: what is more important to minority interests—the
enactment of a minority-favorable policy agenda or the seating of descriptive
representatives in Congress? Trade-off theory indicates that you can’t have each
simultaneously and minorities must make a choice. If you press for continued
maximization of majority-minority districts, the presumption is that more minority faces
will appear in legislatures. However, the required concentration of minorities into
districts in order to form majority residence populations of necessity will “bleach”
contiguous districts and cause the election of many more majority MC’s, who most
probably will have a conservative ideological bent not disposed to favoring minority
concerns. This leaves us with Lublin’s question that is contentious and highly debatable,
but not capable of being answered in a few neat phrases. Do minorities believe it is more
important to see increased numbers of descriptive representatives in Congress, or to
attempt to have substantive policy agendas favorable to minorities enacted regardless of
the racial identity of the approving MC? At the current moment, with polarization
rampant in both Federal and State legislatures, and with DOJ insisting on maximizing
districts into which minorities are packed, it does not appear that both goals can be met
simultaneously.
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A tangent to the trade-off literature is presented by Griffin and Keane. They argue
that some citizens are less well-represented in Congress than others because of several
factors: committee assignments, party leadership positions, the willingness of a
representative to introduce legislation, cooperative relationships with colleagues and a
track record in having sponsored legislation passed by the House. They examined the
African-American populations of many districts and concluded that citizens in districts
with significant African-American residency are not represented as effectively as
majority citizens, regardless of the race of the MC. Even if the representative is
descriptive, Griffin and Keane argue that the effectiveness of the legislator in the factors
studied (above) is less than desirable and substantive representation is lacking (2011,
149-152). This is a disturbing conclusion and prompts the question of “why.” Are these
representatives incompetent (the authors go to pains to say “no”)? Are they from districts
having such low levels of competition that their behavior is not a concern? Is there
institutional bias that results in a lack of appointment of minorities to positions of power?
Much needs to be examined in this intriguing article.
A contrast to Griffin and Keane is Gay. Gay’s research has found that legislators
from majority-minority districts exhibit voting behavior that “corresponds to the
expressed preferences of the constituents they represent” and that this response behavior
is no better or worse than the response behavior of their majority peers (2007, 442). She
also argues that theoretical conclusions positing that low levels of voter turnout and
competitive elections in majority-minority districts will result in representative behavior
indifferent to constituent needs are not supported by empirical data and are “anecdotal
(443).”
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Do Majority-Minority Districts Promote Increased Minority Electoral
Participation? Candidate Emergence? Competition?: significant scholarly literature
evaluates the theory that majority-minority districts increase mobilization and electoral
competition, and cause higher levels of candidate emergence than would be the case
without such districts. Lublin and McDonald examined the effects on competition in
state-level elections of both partisan and racially-based redistricting maps. Their
conclusions are quite similar to those of the authors previously cited regarding the
debilitating effects on substantive representation of majority-minority redistricting. Their
data indicated that racially-based redistricting results in majority-minority districts that
are “usually uncompetitive, heavily Democratic bailiwicks” surrounded by “safe, white
Republican districts (2006, 147). The authors also note that in the Georgia v. Ashcroft
decision (2003) DOJ received permission from SCOTUS to use districts for VRA
compliance that are not true majority-minority. In Ashcroft, the court indicated that it
would look favorably upon districts with less than 50% minority populations as long as
the redistricting legislature or commission could show to the court’s satisfaction that the
“influence” or “plurality” district(s) thus formed give minorities an appropriate level of
opportunity to elect representatives of their choice (155). In spite of this expansion of
options, neither Congress nor DOJ have been enthusiastic in their embrace of anything
less than a maximization policy featuring majority-minority districts. Rush, in his review
of Cunningham and consonant with other scholars noted in this literature review,
observes that DOJ’s Civil Rights Division “blinded it(self) to the counterproductive
effect it was having on minority interests (by helping the GOP)” through steadfast
insistence on maximization (2002, 205).
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Gay examined several mid-term elections and measured the political engagement
of the electorate in majority-minority districts where Blacks were the majority of
residents. She agrees with research on majority-minority districts that indicates that
competition and vote totals in such districts are lower than neighboring majority districts,
but disputes the cause. Her argument is that it is a mistake to look at a single tabulation of
votes post-election. Any tabulation must be disaggregated into total voting by Blacks and
whites to see the full picture of the effect on competition and participation of majorityminority redistricting. Gay has found that Black vote totals in majority-minority districts
are not robust, but they are consistent with “what one would expect for AfricanAmericans who have limited resources and reside in districts with limited competition
(2001, 590).” However, her findings regarding white vote totals in majority-minority
districts are disappointing to adherents of majority-minority district formation. Whites in
the elections and the majority-minority districts she surveyed voted at rates ranging from
5% to 18% lower than their peers in majority districts (597). Her conclusion is that the
white vote reduction is not offset by increased Black mobilization and that “the optimism
of some who champion minority representation (and, by extension, the districting
mechanism that ensures it) as a way to increase Black voter participation may be
misplaced (601).”
The reduction in voter turnout noted by Gay is referenced in scholarly literature as
voting “roll-off,” which can be defined as either voters being indifferent and not casting
ballots at all, or voters casting a partial ballot for one or more vote choices, but leaving
other vote choices blank. Hayes and McKee (2009 and 2012) examined redistricting’s
effects on voter turnout. In general, roll-off occurred regardless of the race of the voter,
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and regardless of whether the voting occurred in a majority-minority or majority district,
whenever the subject voters were redrawn into a new and unfamiliar district with
unfamiliar candidates (2009, 1007-1008). However, a concomitant racial aspect of their
findings is that, as the percentage of Blacks in a district increased, roll-off was positively
correlated with the growth in Black district population. This finding seems to confirm
Gay’s conclusion, above, that whites in majority-minority districts vote at lower rates
than whites resident in majority districts. The reverse also seems to be true: the roll-off
percentage was much higher among Blacks when Blacks were redrawn into districts with
majority incumbents than when the redrawing was into a district with a minority
incumbent (2012, 123). The authors conclude that the fact that roll-off is lessened when
Blacks are redrawn into minority-incumbent districts is reason to regard majorityminority districts as promoting the “beneficial effects of participation.” However, they, in
consonance with other scholars cited in this dissertation, caution that the potential for
enhanced minority electoral participation encouraged by the packing of Blacks into
majority-minority districts is offset by the fact that this enhancement will only “lead to
more victories for the GOP, an outcome that most African-Americans would not support
( 2012, 125, 127-128).” Fraga’s research indicates that “ethnoracial context will increase
minority political participation” by small amounts (2016, 31). When redistricting places a
voter in a district having a co-ethnic or co-racial incumbent, he found a small increase in
electoral participation among Blacks, whites and Asians, with an observed small decrease
in Latino voting (26-30).
Barreto, Segura and Woods agree with many others that majority-minority
districts feature “low levels of competition…coupled with disappointment associated
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with the lack of perceived policy effects from increased descriptive representation (2004,
66).” Intuitively, this statement regarding elections with foregone conclusions and the
absence of substantive representation would indicate that the citizens who are the focus
of their research—Latinos in Southern California—would exhibit low levels of
mobilization and participation in electoral contests. In spite of the intuitive supposition,
Barreto argues that his data support a conclusion that Latinos living in Latino majority
districts are empowered and vote at higher rates than Latinos in non-Latino majority
districts (74-75). Barreto’s data include a predicted probability that roll-off will occur
among voters who live in majority-minority districts who are not members of the
majority-minority. This agrees with Gay (2001). However, he differs from Gay in that
she found no appreciable upswing in Black participation rates in African-American
majority-minority districts that parallels Barreto’s assertion of a Latino participation
upswing in Latino majority districts. This dissertation was unable to find evidence to
support Barreto’s claims. Table 2 in Chapter 5 shows that voting rates in majorityminority districts in California, where 29 of that state’s 35 majority-minority districts are
Latino, lag majority district vote participation by a full eight percentage points.
In the prior sections of this Chapter several of the scholars noted (Lublin,
Cameron, Platt, Hayes, Rush, Gay) consistently reference the fact that substantive and
descriptive representation cannot co-exist to any appreciable degree in Congress as long
as maximization and packing strategies are employed as redistricting mandates by the
Department of Justice. The conclusions of this dissertation fully support that observation,
as will be explained and elaborated in following chapters. In brief: even with today’s
surge in America’s minority populace, whites still outnumber minorities by
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approximately two to one. As a consequence, any strategy for the concentration of
minorities into as many districts as possible must of mathematical necessity produce
some larger number of contiguous districts where whites have an advantage in resident
population. The sarcastic description of those majority districts is that they are
“bleached.” Packing can give a minority an advantage in a specific district, but on a
national basis, it produces many more bleached districts than majority-minority districts.
The historic trend of the past several decades is that minorities, particularly AfricanAmericans and Asians, vote at 90% or higher rates for Democratic candidates (Census
Bureau, May, 2013). The result of these federal redistricting policies is that the majorityminority districts elect a number of Democrats to House seats, but that the bleached
districts elect far more Republicans. The ideological divide between Democrats and
Republicans does not bode well for the ability of minority descriptive representatives to
perform their legislative duties substantively. The following chapters will argue that
current DOJ policy restricts minority electability, with the concomitant effect of a
reduction in substantive representation.
Differing Electoral Participation Rates of Minorities: a sub-set of the
literature on descriptive vs. substantive representation concerns the electoral participation
rates of minorities. One of the theories advanced for the salutary effects of majorityminority districting is that minorities will participate in the electoral process at higher
rates than previously exhibited once the opportunity to elect a descriptive representative
from a majority-minority district is presented. However, the “one size fits all” approach
to majority-minority districting by DOJ might not be the most efficacious approach.
There is much research showing that the electoral participation rates of African-
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Americans, Latinos and Asians differ greatly and that the mere fact of an opportunity of
electing a descriptive representative does not by itself promote increased democratic
participation or coalitional behavior. The introduction to this dissertation noted that
majority –minority districts have increased three-fold since their introduction following
the 1990 census. Normatively, minorities would be expected to support these electoral
opportunities. Do Census Bureau statistics and scholarly research confirm the normative
assumption?
Until very recently, the American government had not issued a strong,
longitudinal study addressing the electoral participation rates of minorities. The U. S.
Department of Commerce, Bureau of the Census, released a long-awaited report in early
May, 2013 (The Diversifying Electorate—Voting Rates by Race and Hispanic Origin in
2012) which compiled voting statistics for the past five presidential elections (1996
through and including 2012). The data were broken out by four racial categories: white
(non-Hispanic), Black, Asian and Hispanic (regardless of race).
African-American voting rates increased from 53.0% in 1996 to 66.2% in 2012.
This significant rate of increase (24.9%) was quite uniform through the five elections.
Asian percentages of voting were 45.0% in 1996, dipping to 43.4% and 44.2% in 2000
and 2004 and increasing in the Obama elections to 47.6% and 47.3% in 2008 and 2012,
respectively. Hispanic voting rates begin in 1996 at 44.0% and increased steadily to 49.9
% in 2008, before dropping slightly to 48.0% in 2012. The trends noted seem at first
glance to be favorable for all three minority groups, but they belie the fact that only
African-Americans appear to be making progress in electoral participation. AfricanAmericans were 12.5% of the Census Bureau’s “eligible electorate” for 2012, but 13.4%
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of those who cast votes. This voting rate by Blacks in excess of their percentage of the
eligible electorate also occurred in 2008. Asians and Hispanics in 2012 were 3.8% and
10.8% of the eligible electorate but only 2.9% and 8.4%, respectively, of voters. This
means that African-Americans voted in 2012 at a rate 7.2% higher than their percentage
of the eligible voting population; Asians voted at 23.7% below their eligible voting
population percentage and Hispanics at 22.3% below the same statistical measure.
(Census Bureau, 2013)
In each of the five presidential elections contested from 1996 to 2012, the
percentage of votes cast by Hispanics and Asians fell significantly below their percentage
representation in the eligible electorate. Our Asian and Hispanic minorities are growing
rapidly, but in spite of the push by DOJ to maximize the number of majority-minority
districts, these citizens are not participating in electoral matters at rates that parallel their
population growth. Only African-Americans have kept pace. An intuitive answer for high
levels of Black participation is the candidacy of President Obama and a corresponding
explanation—at least in part—for low levels of Asian and Latino participation is a lack of
citizenship among portions of those populations. Academic scholarship posits other
reasons for the presence or absence of electoral participation among minority groups, as
is noted below.
Frymer (2010) introduces his reader to the intriguing concept of the “captured”
minority interest group, in this case the electoral “capture” of African-Americans by the
Democratic Party. In Frymer’s arguments, minority groups have only one home: the
Democratic Party. To Frymer, Republicans many years ago decided that their political
base is composed primarily of white males and any electoral strategy that would alienate
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that base must be summarily rejected. Thus, the vote-counting calculus of Republicans is
that any attempt to “capture” African-Americans, or other minorities such as gays or
Latinos, would be counter-productive. More alienated white male votes would be lost to
either the Democrats or to fence-sitting than minorities would be gained
Numerous vote-pattern studies have shown overwhelming support by AfricanAmericans for Democratic candidates in elections at any level of government. This is not
a new phenomenon. Frymer traces the swing by African-Americans to Democrats as
starting in the early Roosevelt years and culminating in Richard Nixon’s Southern
Strategy prior to the 1972 presidential election. The Southern Strategy de-emphasized
President Johnson’s Great Society initiatives, and aggressively courted white voters. By
contrast, the Democrats took many actions that demonstrated to Blacks that they wanted
their votes. Historical examples are: Social Security originally excluded domestic and
agricultural workers, who were frequently Black, but Roosevelt’s Administration
dropped those exclusions; the GI Bill’s original drafts gave much control of
disbursements to state legislatures, thereby ensuring Southern states’ increased control
over the funding of historically Black colleges. Roosevelt insisted that all monies
reserved for higher education be given directly to colleges and universities, thereby
eliminating a potential roadblock to higher education for African-Americans; President
Truman integrated the armed forces by executive order; President Johnson’s Great
Society enactments included the 1964 Civil Rights Act, the 1965 Voting Rights Act and
the 1968 Fair Housing Act. Frymer’s argument is that African-Americans perceive their
interests to be allied with the Democratic Party and this promotes a willingness to
participate electorally and to support Democratic candidacies.

79

Dawson in Behind the Mule: Race and Class in American Politics (1994) argues
that the legacy of slavery has imprinted into African-Americans an acute sensitivity to
economic issues and to the class divisions of American society. This sensitivity is
manifest in what Dawson calls a “Black utility heuristic.” This is a reference to the
concept of a “group consciousness” or “group identity” among African-Americans
whereby a voter’s behavior is greatly influenced, not by individual considerations, and
not by coalitions, but by an evaluation of the benefit to collective Black society of a vote
for or against a candidate or issue. How will this candidate, if elected, or this issue, if
adopted, advance the cause of Black empowerment or Black social/economic interests?
This theory has strong validity as long as it can be shown that the mass of Black voters
shares the idea that social, economic and political progress for the Group is best
determined by collective thinking and by Group progress. This is a “rising tide raises all
boats” theory. Dawson summarizes his argument by stating that “as long as race remains
dominant in determining the lives of individual Blacks, it is rational for AfricanAmericans to follow Group cues in interpreting and acting in the political world (84-87).”
The heuristics—the cues—are provided by the mobilizing institutions of Black society:
national organizations such as The Urban League, Black social networks such as
churches, and the political cadres of the Democratic Party and Black elected officials.
Dawson’s theory is intensely Group-centered and emphasizes the willingness of AfricanAmericans to mobilize and vote, notably for Democratic candidates.
The concept of Group Consciousness or Group Identity or “Linked Fate” is not
limited in scholarly literature to Frymer’s or Dawson’s African-Americans. Sanchez
(Latino Group Consciousness and Perceptions of Commonality With African Americans,
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2008), Fraga, et al (Su Casa es Nuestra Casa, 2006) and Lien, et al (The Politics of Asian
Americans: Diversity and Community 2004) are three examples of articles in this subfield. All three are optimistic concerning inter-racial cooperation, but they also note sharp
differences between African-Americans and their Asian and Latino minority
counterparts. Some contrasts are: (1) a very high percentage of Blacks are native-born
citizens; Latinos and Asians frequently are foreign-born and must become naturalized
over a period of years; (2) English is the first language for the Black citizen, but might
not be for the Asian or Latino; (3) English reading and writing skills might be at low
levels or missing among the Asian and Latino populations and this, plus language
deficiencies, would lead to a reduced capacity to find employment or to join various
aspects of civil society, (4) lessened civil society engagement and socialization into “the
American way” probably would lead to lowered potential for political mobilization, even
for non-voting activities and (5) possible hesitation to register and vote because foreignborn minorities are not conversant with American political practices. Also, as JonesCorrea (1998) theorizes, immigrant minorities could be distrustful of government based
on experiences in their native countries. Jones-Correa argues that many Latino
immigrants are suspicious of government, and/or politically apathetic, upon arrival in the
US and this distrust and apathy carry over into their lives in America.
Sanchez studied over 2,400 Latino survey respondents in an effort to find levels
of group consciousness and how that consciousness affected perceptions of other racial
groups by Latinos, notably of African Americans. Group identity was found to be
relatively high among Latinos and a direct relationship was found between high levels of
group identity among Latinos and high levels of perceived commonality and shared fate
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by Latinos with Blacks. The higher the group identity perception of a respondent, the
more likely that respondent would express tolerance toward Blacks and a willingness to
engage in cooperative behavior. Sanchez argues that inter-racial commonality among
minorities is important for America’s future; he sees coalition politics as an opportunity
for enhanced political influence by minorities.
The five differences given above between American Blacks, who are Englishspeaking citizens, and Latinos and Asians who frequently are not, are often given in
scholarly literature as the prime determinants of a reduced willingness by Asians and
Latinos to engage in political activities, particularly the willingness to register, to form
coalitions and to vote. This is especially true for the fourth reason, reduced civil society
participation and socialization of these minorities into American social and political life
when compared to African-Americans. In simplest terms, many minorities feel
uncomfortable with participation in processes with which they are not familiar and which
they do not understand. Wong (2006) and others argue that community organizations
substitute for Parties in minority neighborhoods, especially among immigrant
populations. Wong groups community organizations into three categories: labor/workers’
centers; religious institutions and social/advocacy services. The stronger such
organizations are within a given neighborhood, the faster the population becomes
socialized and the more amenable that population becomes to political mobilization,
voting and coalitional outreach.
The Formation of Majority-Minority Districts Requires Concentrated
Populations: Peralta and Larkin (2011) examined Latino population growth and
residence patterns in the 11 states of the former Confederacy. They note that only Texas
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of the 11 states considered had truly significant concentrations of Latinos, with Florida
being a distant second. Note that their emphasis was on population concentrations in
counties throughout the South and not on the overall number of Latinos nationally or in a
given state. They were seeking to find areas within states where Latino majority-minority
districts for state or congressional elections could be formed without the absurdities of,
say, North Carolina’s 12th district , which rambles incoherently across much of the state.
The Peralta research noted the potential effect of the Georgia v. Ashcroft (2003) decision
in which SCOTUS approved the concept on an “influence district” of less than a 50%
minority population as being acceptable as a satisfaction of the VRA mandate to give
minorities the opportunity to elect “representatives of their choice,” as long as the state’s
overall plan did not show evidence of retrogression. As noted earlier herein, influence
districts are permitted, subject to the “no regression” test, but DOJ has not embraced the
concept with enthusiasm.
In Texas, out of 254 counties, 153 had Latino populations of over 20%; of those
counties, 50 were majority Latino (555). Given those 50 majority-Latino counties, it is
not surprising that the 2010 round of Texas redistricting created three new Latino
majority-minority districts out of the four additional districts Texas was awarded by
means of the 2010 reapportionment. Other than Texas and, to a lesser extent, Florida
(which has only one county in which Latinos are a majority, in spite of a large statewide
Latino presence (555)), the authors conclude that the other nine states of the former
Confederacy will see Latino majority-minority and influence district growth only at the
state level and not at the congressional level (552, 559). This is because their numbers in
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the general populations of the 9 states could be significant, but are scattered and
insufficient to aggregate into meaningful voting blocks in congressional districts.
It will be argued in later sections of this dissertation that DOJ’s maximization and
packing strategies are “population bound” and the research by Peralta/Larkin supports
that conclusion. In most instances those policies depend on concentrations of minorities
into relatively small geographic areas if a majority-minority district is to be formed. This
need for concentration will be explained in a later chapter where it will be noted that
California’s population of over two and a half million Blacks in not sufficient to produce
a single African-American majority-minority district and that Alabama’s black
population, which represents almost 30% of the state’s residents, can be used to produce
only one of its seven districts as majority-minority.
Do Latinos Have Special Political Needs?: an additional consideration regarding
Latino districts is the fact that the 62 Latino districts in effect for the elections for the
113th and 114th Congresses elected few Latino members to Congress relative to the
opportunities presented by the 62 districts. From the 62 Latino districts, the 114th
Congress has only 25 Latino members, which, depending on viewpoint, is a 41% success
rate or a 59% failure rate. The remaining five of 30 Latino members were elected from
majority districts. The 113th Congress was less productive, with only 28 members from
the 62 majority-minority and other, majority, districts. As shown in Appendix 1, the
electoral success rate from African-American majority-minority districts is much higher
than from Latino districts and the effectiveness of DOJ policies must be questioned.
Maximization is a “one size fits all” concept and the relatively low success rates for
Latinos prompts the thought that the needs of the Latino electorate might differ from
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other minorities. If so, should policy options be designed that are tailored to Latinos
differently than to other minorities?
This possibility of the need for a different conceptualization of the electoral needs
of Latinos versus other minorities is found in Casellas and Edwards. Casellas’ analysis of
2004 House elections and 2003-2004 state-level elections in several states with
significant Latino populations (Florida, New Mexico, California, New Jersey, Arizona,
Texas and New York) found that even in packed districts with a 50% Latino residence
population, a Latino candidate had only an average of a 40% probability of election. The
variance in the probability statistic was quite wide, with Florida showing a 99% winning
probability for a Latino candidate from a 50% packed Latino district and a Latino
candidate from a packed district in New York having a win probability of 28% (2009,
415-418). The probability for a winning House election in the 2004 cycle was 27% for
Latinos from packed, 50% Latino, majority-minority districts. Once the packed
percentage rises to 60%, however, the probability of election of a Latino from such a
packed district rises dramatically, with the House election probability statistic being 74%.
Casellas attributes these low probability statistics to “entrenched, professional
legislatures” which have low turnover and high barriers to entry. His data base
incorporated all Latinos, whether citizens or not, and he concludes that citizenship
percentages have less to do with the electoral probabilities of Latino candidates than the
fact that some states (e.g. New Mexico and Florida) have “citizen legislatures” that
feature term limits and which are more receptive to public participation in governance
than the relatively closed “professional legislatures” of states such as New York. His

85

recommendation is for continued study of institutional barriers that could negatively
affect minority representation in legislatures.
Edwards argues that the “one-size-fits-all” maximization approach to the VRA’s
enforcement by DOJ is an incorrect strategy. Edward’s data analysis, based on national
aggregate congressional election data from the 2002 through 2010 election cycles,
concludes that African-American and Latino voters reach equal (i.e. 50%) levels of
opportunity to elect a “representative of their choice” at markedly different percentages
of population. His stress is not on the electoral success of a particular candidate within a
particular district, but on racial groupings of minority voters. Edward’s data base utilizes
Voting Age Population (VAP) within a district and not the resident population numbers
of the Census Bureau, and his data represent aggregated summaries and not the districtby-district testing that some scholarship recommends. However, his conclusions
demonstrate that uniform, nationally applied mandates by DOJ help neither AfricanAmericans nor Latinos. Simply maximizing the number of majority-minority districts,
whether packed or coalitional, does not recognize that the voters within each minority
have different electoral characteristics (2014, 399). He argues that his analysis shows that
a 46.8% VAP of African-Americans, in the aggregate, will give African-Americans a
50% probability of electoral success in congressional elections. The same statistic for
Latinos is a much higher 61.2% (396). Since these are aggregate numbers, the percentage
needed to achieve the 50% probability level could differ significantly from district to
district.
Edwards calls for DOJ to abandon its inflexible stress on maximization and
packing and to recognize, first, that packing in African-American districts might not be
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necessary and excess minority voters can be disbursed, with African-Americans having a
50% chance of election at less than majority percentages. The disbursed voters would
increase opportunities for African-American electability in other districts and elections
(397). Secondly, he wants DOJ, courts and, by logical extension, redistricting
commissions to recognize the uniqueness of Latino electoral needs, whereby packing
within Latino districts might be a legitimate social/political policy (400).
The possibility of Latinos, or any other minority group, having special electoral
needs is a most serious issue that, unfortunately, is not addressed by current DOJ policies
for district formation. Current policy of the Department of Justice is not concerned with
differentiations between minority group requirements. All ethnic/racial groups are treated
as identical entities and once a district is formed by a state that meets the 50% standard
for qualification as a majority-minority district, no consideration is given to the district’s
racial composition other than the salient issue of whether the district’s racial population
was the product of a racial gerrymander. Absent such a finding, DOJ does not “tweak” a
district’s breakout of African-Americans, Latinos, Asians or Others and fine-tune each
district to a pre-conceived standard. The fact that the district is majority-minority without
racial gerrymandering is sufficient for DOJ (but it must be recognized that interested
citizens and interest groups could challenge a map or district, even after DOJ approval).
The prescriptive addendum section of this dissertation will recommend changes to DOJ
district formation policies whereby a “one-size-fits-all” approach is abandoned. In its
place is a suggested policy that tests district-by-district for a percentage of a minority
population within each district that results in a pre-established probability of election

87

standard being met. This method will automatically address the concerns of Casellas and
Edwards as to Latino special electoral needs.

Legal Scholarship:
Legal theorists have concerns that are similar to those of academic scholars, but
often from a different perspective. Both sets of scholarship frequently comment on the
countervailing effects produced by the combination of majority-minority redistricting and
the partisan gerrymandering that forms those districts. The Democratic Party has a
difficult reality to face: more minority members in Congress from packed or coalitional
districts who, presumably, are nearly all Democrats, versus large numbers of Republicans
being elected from the “bleached” districts surrounding the majority-minority districts.
More minorities in this calculus equates to more majority Republicans being elected.
Each side gains absolutely, but do Democrats gain or lose relatively? On the other hand,
minorities have the further distasteful choice of electing increased numbers of descriptive
representatives (again, presumed to be Democrats) but at the cost of a decreasing ability
to see substantive representational issues enacted because the Republicans from the
bleached districts most probably will have little interest in a progressive racial agenda.
Is There a Solution to Extreme Partisanship in Districting?: much of scholarly
legal thinking regarding redistricting concentrates on blatant and uncontrolled
gerrymandering as a core evil. Some legal theorists insist there is a solution to partisan
gerrymandering, but admit it is complicated and will take lengthy periods of time to
become a legal standard. The easily-stated solution is for SCOTUS to decide a case
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whereby the cause of action is partisan gerrymandering alleged to be “too much.” As of
this writing, the court has ruled in Davis v. Bandemer (1986) that the issue of a partisan
gerrymander going so far as to be either (1) a vote dilution scheme forbidden by Section
2 of the VRA, or (2) a disenfranchisement, intentional or otherwise, that violates the
Fourteenth Amendment’s equal protection of the laws standard, is a justiciable issue, but,
beyond that one instance of apparent willingness to consider the matter, the court has
refused to rule on “how much is too much” partisanship in districting. As is noted in
Chapter 2, a Wisconsin case is slowly making its way through the federal court system
which could cause SCOTUS to rule on this issue, but the case could take years to proceed
to the point where the Supreme court could accept or reject its substantive questions.
The problem is that no measurement standards or guidelines exist which can be
argued before the court without strong rebuttal. The concept of “partisan bias” is
sometimes used, but it has logical flaws. Partisan bias is simply a measurement of actual
results in an election when compared to a theoretical result based on some standard such
as voter registration or actual party voting. For example, if Republicans and Democrats
each received 50% of the votes in an election, the “perfect world” normative assumption
would be that each party would win 50% of contested seats. If Democrats won 60% of
the seats, (10% more than their normative share) this would be a partisan bias of 10% in
favor of Democrats. The higher the partisan bias statistic, the more it would be assumed
that something is amiss. But what is amiss? In a first-past-the-post system of winners
from single-member districts, and with many potential candidates running for office,
plurality victors could be common in several districts, close elections held in others and
runaways in still more. The resulting statistical variability of the partisan bias number
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makes it unreliable because it is impossible to tell if the bias is from partisan
gerrymandering or from the normal systemic factors and statistical randomness just
noted.
To remedy this lack of a benchmark, Stephanopoulos and McGhee have proposed
an innovative methodology which they call “the efficiency gap.” Their method was
accepted as a valid system of measurement and used by the court in the referenced
Wisconsin case. A detailed description of their proposed standard is beyond the needs of
this dissertation and challenges this paper’s facility with statistics. In simplified form,
their measurement would be the percentage of votes wasted by vote dilution
gerrymandering, such as packing a district with minorities. All electoral contests have
wasted votes. If I vote for a losing candidate, my vote is wasted. If I vote for the winner,
my vote might or might not be wasted, depending on the winner’s margin of victory. A
victory by 51% to 49% exhibits very few wasted votes. However, a victory by 90% to
10% represents the opposite circumstance in which the winner received many votes in
excess of the tally needed to win. These excess votes are wasted and form the basis of the
“efficiency gap.” This gap can be measured district by district and patterns of many
instances of high efficiency gaps could be argued as presumptive evidence of rampant
partisan gerrymandering (2015, 851-855). Stephanopoulos and McGee have devised the
efficiency gap as a tool to be used by potential litigants in future voting rights cases in an
effort to give those litigants a standard on which the court could rule and thereby impose
restraints on egregious cases of partisanship.
Commissions: Pildes addresses the adverse effects of partisan gerrymandering,
interparty polarization and the lack of the court’s willingness to issue guidance that could
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control abusive instances of extreme partisanship. Pildes argues that gerrymandering has
been encouraged, even required, by the demands of DOJ for more and more majorityminority districts; this DOJ policy decision for VRA enforcement leads to lowered levels
of competition in district elections, which, in turn, is a contributing cause of the intense
polarization that exists at all levels of American governance (2011, 274). In Pildes’
argument, polarization is inevitable as long as America experiences minority voting
patterns that are overwhelmingly Democratic and as long as DOJ requires VRA
redistricting that “packs” districts with minorities and, as a consequence, “bleaches”
contiguous districts. The election of liberal Democrats from majority-minority districts is
matched or exceeded by the election of conservative Republicans from majority districts.
In Pildes’ view, America has lost both the centrist voter and the centrist elected official.
Pildes does not argue for an overhaul of the majority-minority system because the VRA’s
flaws are outweighed by its benefits. However, he is pessimistic and believes that courts
will not act to restrain partisan gerrymandering and “the only meaningful institutional
mechanism for reducing safe districting and the polarized officeholders that result is …to
transfer (districting) to bodies like independent commissions (288).”
Frymer questions the causal underpinning of Pildes’ argument regarding the
transformative nature of the VRA: was it the VRA that was transformative for American
politics (Pildes) or the Civil Rights Movement of the 1960s, with the VRA being just one
of many ideological consequences of the drive for Civil Rights (2011, 338-343)? Frymer
also differs from Pildes by looking at the very long term ideological cycles that American
politics experiences and concludes that over periods of many decades the political
processes included in our electoral systems maintain elements of moderation that tend to
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prevent long-run “hyperpolarization.” Polarization is real and it is now, but it is part of a
normal ebb and flow of American political practice that cannot be blamed on a singular
issue such as the VRA. Frymer’s argument is that, regardless of a paucity of SCOTUS
guidance on gerrymandering and highly politicized redistricting, the trilogy of a checks
and balances system, winner-take-all elections and an interventionist legal system
featuring judicial review of legislative enactments produces a tamping effect that will
allay Pildes’ fears of a permanent condition of radical polarization in American politics
(339, 348-349).
Hebert and Jenkins (2011) and Herbert and McAllen (2012) argue strongly for
states to form redistricting commissions, but they recognize that politicians, in most
instances, are beyond redemption when it comes to ceding redistricting power to a
commission. The ability to control electoral politics and incumbency for a decade is such
a powerful force to a career politician that the likelihood of a voluntary surrender of
entrenched partisan power is “a virtual impossibility.(2012, 10, 14).” Herbert/McAllen
therefore call for citizen action in states that permit public referendum. It is an enormous
amount of work requiring a passionate willingness “to stay the course” to get an initiative
on the ballot, presumably with no assistance from threatened legislative leaders and, more
probably, with active opposition from those leaders. Two states, California and Arizona,
have formed commissions by ballot initiative and a third, Florida, retained redistricting
authority in its legislature, but passed by initiative a series of reforms that placed
restraints on the ability of Florida’s elected officials to engage in extreme partisan
gerrymandering. Arizona and California have commissions that are independent of
legislative oversight, second-guessing and gubernatorial veto. The Florida and California
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initiatives took several years to get from ballot qualification, through numerous legal
challenges, to enactment (Altman, McDonald 2011, 2-8; California Citizens Redistricting
Commission n.d., anonymous). Without commissions, Herbert fears that the litigation
spawned by redistricting and partisan gerrymandering will put Americans in a position
where “unelected federal judges get to choose voters for elected politicians (2012, 14).”
Herbert/Jenkins also note that the lack of a standard that SCOTUS will accept as a
quantifiable measure of excessive gerrymandering is the primary restriction on having the
court become willing to adjudicate extreme partisanship (2011, 548-549). In the absence
of a “judicially discernable” standard Herbert concludes that redistricting maps that are
intensely partisan, but which comply with the VRA and the one-person-one-vote mantra,
“are likely safe from federal court challenges based on partisan gerrymandering (551).”
Please refer, above, to Stephanopoulos and the concept of an “efficiency gap” as a
method which might provide the court with the reliable quantification standard it seeks
before it enters the uncharted territory of measuring partisan gerrymandering.
Many of the legal scholars researched (e. g., Pildes and Herbert, above) have
concluded that either an ICC (Independent Citizen’s Commission) or an IPC
(Independent Politician Commission) is the only way to defeat the most notable of the
enemies of American electoral politics, the partisan gerrymander. This dissertation agrees
with that conclusion and Chapter 8 will present evidence that commissions enhance
minority electability at far greater rates than legislative redistricting.
Whether Citizen or Politician, the key word is “independent.” The individuals
who perform redistricting must be free of interference from any source or cause, other

93

than their own failure to conform their redistricting decisions to established law.
Unfortunately, there are as many potential organizational forms for a commission as there
are states. Cain argues that independent commissions are a best choice from a basket of
second-best options. No redistricting concept or format satisfies everyone. However, the
goal of independence must be achieved, and a tolerable political situation most probably
will evolve if certain basics are observed. Cain admires New Jersey’s politician-based
system of congressional redistricting, which promotes “iterative” bargaining between
competing plans (2012, 1838-1843). Normatively, each iteration in a plan produces
commentary and compromise leading to eventual resolution and the adoption of an
imperfect, but reasonably satisfactory districting map. Cain argues that the organizational
structure of a successful commission must encourage public input, transparency,
deliberation, factional competition, bargaining and compromise. Please note that in
subsequent sections this paper has extensive commentary on commissions and how best
to form them.
Alternative Voting and Redistricting Systems as Remedies for
Gerrymandering: In the current circumstance of the absence of a clear and
unambiguous standard that a court could apply in an effort to identify and reduce harmful
gerrymandering, some legal theorists have suggested changes to accepted practice and
law as a means to achieve the goal of districting that gives minorities enhanced electoral
possibilities. One example is Hayden (2004, 1625-1630), who calls for a relaxation of the
court’s strict adherence to the sacrosanct “one person, one vote” standard and its
implementation by means of congressional districts that vary only imperceptibly in
population. Hayden argues that much wider population differences between districts
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would permit the formation of many more majority-minority districts and result in the
election of far more minorities to federal and state legislatures; concentrations of
minorities in small-population districts and of whites into large-population districts would
accomplish his goal of dramatic increases in minority representation. Hayden is
undoubtedly correct concerning the effect of his proposal, but the elimination of equallyweighted voting is a radical change that could have quite serious collateral consequences
and could produce a gerrymandering “cure” that is as bad as the disease. Hayden’s
argument simply substitutes one form of gerrymandering for another; legislatures or
commissions would still engage in partisan manipulation, just on a different, and
untested, scale. The equal population standard is a “toe the line” mandate that provides
some modicum of order to a fractious process. Changing it should be done with great
caution.
Alternative voting/electoral systems such as Proportional Representation are often
proffered as remedies for extreme partisanship by legal scholars. If implemented on a
national scale, the entire concept of apportionment and redistricting, and its sub-set of
majority-minority districts, could either be scrapped entirely or modified beyond
recognition, depending on the system adopted. Such alternative systems could take many
forms, one of which would be the guarantee of a specific number of seats in a legislature
to defined ethnic or racial groups. Indonesia, which has many tribal/ethnic/language
minorities, is an example of a nation with such a quota system of guaranteed seating. As
was noted earlier, the 1982 amendments to the VRA specifically caution against
interpretation of those amendments as calling for, or requiring, quotas.
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Katz (2010, 382-385) argues that the formation of mandated majority-minority districts is
a “sub-optimal” process that fails to result in the election of appropriate numbers of
minorities. She calls for a more efficient process centering on the alternative system of
Cumulative Voting, which requires no quotas or reserved seating in legislatures.
Cumulative voting is a system that works best in contests where there is a broad field of
candidates for an elective office and where the voters are instructed to cast multiple
ballots for, say, four open seats on a local school board. My four votes can be given to a
single candidate or spread among the field. By voter concentration into one candidate,
minorities can overcome population or registration deficiencies and elect descriptive
representatives. The Port Chester, New York, case mentioned in Chapter 2 is an instance
where cumulative voting was sanctioned by a federal court.
Guinier (1991) argued in her Michigan Law Review article (before the first of the
elections held under DOJ mandates for majority-minority district formation) that
redistricting is a limited remedy for minority vote dilution. Her alternatives were all or
some combination of (1) a return to multi-member districts (2) some form of proportional
representation, such as cumulative voting and (3) a minority legislative veto. Her
concepts were strongly resisted and her nomination by President Clinton to be the leader
of the Civil rights Division of DOJ was withdrawn. Her ideas concerning multi-member
districts and minority veto rights continue to be denigrated, but her advocacy for
cumulative voting is being reconsidered, as noted above. Congressional and Senate
general elections typically have only one candidate from each major party seeking
election and in such circumstances cumulative voting is illogical. However, in contests
below the federal level, and in many primary contests, a broad field of candidates is often
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entered and cumulative voting could be a productive methodology for minority
electability. In the Port Chester case noted, Latino voters having a relatively small
percentage of the Town’s registered voters were able to elect one descriptive member to
the Town Board of Trustees.
The concept of cumulative voting is an intriguing formulation that has been part
of American electoral politics for many years, but which has been restricted to contests
with large fields of candidates seeking multiple open seats in local elections. Neither Katz
nor Guinier give detail as to how cumulative voting could be adapted to district-wide or
state-wide elections. As will be shown in later arguments in this dissertation,
congressional contests, always held in single-member districts, often present very limited
electoral choices. It is common for a congressional candidate, particularly an incumbent,
to have no primary or general election opponent for the single seat being contested. The
absence of broad choice of both candidates and seats would make cumulative voting a
nullity, but its applicability to many other electoral formats should be considered.
Nelson’s argument is that majority-minority districts require alternative voting
methods to prevent “vote fragmentation (2007, 1301-1309).” Vote fragmentation within a
majority-minority district occurs when the electoral process produces a field consisting of
more than one minority candidate and a single majority candidate. In this case the
minority candidates could have their votes “fragmented’ and disbursed because minority
voters might not focus on a clear leader. The smaller number of white voters in the
district might concentrate their votes onto the white candidate, who would then win the
party primary by plurality. Nelson presents a theoretical problem, but supports it with
only one clear example, the election in 2006 of Steve Cohen, a Jewish candidate from
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Tennessee’s 63% Black ninth district who won his initial primary election with only 31%
of the total vote in a field of 15 candidates (1304). By such a victory, Nelson argues that
minority voters were prevented from electing a “representative of their choice” and
therefore were denied the protections and benefits of the VRA. Cohen is admittedly an
anomaly but it is difficult to accept this single example as a trend or worrisome condition,
especially since Mr. Cohen won his seat in the subsequent five elections and is serving
his 6th term in the 115th Congress (Appendix 1).
Similar to Nelson’s concerns regarding vote fragmentation are Canon’s theories
of candidate emergence. Canon considers what he refers to as “supply-side” emergence:
i.e., the number (supply) of minority candidates who seize an opportunity and decide to
run has to be viewed in the context of how these candidates position themselves toward
the electorate. Canon’s theory is that minority candidates in majority-minority districts
will present themselves to voters as either practitioners of “commonality” politics or as
“difference” politicians. The representational difference will depend on the presence or
absence of a white candidate in the majority-minority Democratic primary. If a white
candidate is present, Canon predicts that minority candidates will face a choice of
presenting themselves to the voters as either traditional, 1960s civil rights politicians,
pledged to descriptively and substantively represent minority interests, or as “new-style”
political moderates who will substantively represent the entire electorate, regardless of
race (1999, 125).
Canon’s theory stresses the primary election as being crucial because it assumes
that the primary vote featuring both white and minority candidates will be split; the larger
the number of minority candidates in a district that is, say, 52% Black and 48% white, the
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more a minority candidate will need to appeal to the white minority to win the primary.
Otherwise, the split Black vote could result in the white candidate winning the primary,
as Nelson has argued in her theory of vote fragmentation. This, to Canon, means that the
political representation that emerges from contests in majority-minority districts will tend
to veer away from monolithic concepts of Black interests and be more centrist and
moderate, as long as a viable white candidate is on the slate (126-130). Canon’s theory is
intuitively appealing; some criticism of his research methodologies is given by Altman
(2000, 717-718), but he concludes that Canon’s volume “should be required reading for
anyone with an interest in the linkage between representatives and their constituencies.”
Nelson’s article is important in an aspect divorced from her vote fragmentation
concerns. Among the several remedies she proposes for fragmentation is the alternative
voting system variously known as Ranked Choice Vote (RCV), Alternative Vote or
Instant Run-Off Voting. A close variant of RCV is known as Single Transferrable Vote.
An RCV system is designed to eliminate plurality victors and give citizens a voting
system that encourages expanded candidate emergence (FairVote, n.d., anonymous). An
RCV system requires some “work” on the part of the voter, because all voters are
requested to rank candidates before casting a ballot. If candidates A, B, C and D are
listed, the voter must mark the ballot with a “1” for his or her favored candidate, “2” for
the next preference, “3” for 3rd place and “4” for last place. The ballots are then counted
as in any election procedure, with all “1” votes going to candidates as marked on the
ballots. In this first round, only the “1” votes are counted. If one candidate gets 50% plus
one vote, the process goes no farther and the candidate achieving the “50+ 1” standard is
the winner. If, however, that standard (the “quota”) is not met, another count immediately
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follows. The candidate with the lowest first round vote total is eliminated; in a second
round the number 2 votes of the eliminated candidate are given to the surviving
candidates along with the number two votes of the survivors and the combined 1 and 2
votes are tallied to see if any remaining candidate’s total of 1 and 2 votes achieves the
quota. The vote recount and elimination process is repeated as necessary until one
candidate satisfies the 50 + 1 quota. The RCV methodology produces a single majority
winner and encourages individuals to run for office because a loss in the first round might
not be fatal. If a candidate in the second round has a sufficient number of second place
votes, and is reasonably close to the leader on the first ballot count, the second place
candidate could jump to the winner’s spot in the second round.
This potential for a second round victory is assumed to encourage candidacies
from those without official party backing in an election and will therefore temper extreme
partisanship, and the concomitant attack ads and general nastiness of campaigns, because
party organizations would not be assured of dominance over electoral choice. Party
leadership might have to live with an elected official who was not its first choice, so a
“play nice” atmosphere is encouraged. Under RCV, Nelson’s chagrin at Steve Cohen’s
31% plurality victory could have been diffused by means of a second ballot victory by a
minority candidate. RCV has been tested in the Ninth Circuit Court of Appeals (Dudam
v. Arntz, 2011) and the RCV system of what are, nominally, multiple votes by a citizen
was held to not violate the One Person, One Vote standard. RCV appears to be a concept
receiving growing acceptance and will have to be watched closely as a possible important
trend. The only criticism in scholarly literature is of the process, not the results. If RCV is
adopted, it will work only if the electorate is reasonably well educated as to the positions
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on issues taken by the various candidates, so that the required ranking of candidates
reflects thoughtful input, and not just a mindless “fill-in-the-blanks-and-get-this-overwith” exercise.
An alternative voting system known as the “top-two primary” has been adopted
by the states of California and Washington and a variation of it has been used by
Louisiana. In such a system, there is only one primary election for an office. All
candidates for a given office, regardless of party affiliation or status as an independent,
run simultaneously in a single primary and any registered voter can vote (once) for any of
those candidates. It is the ultimate definition of an “open” primary and the major parties
do not control ballot access. The top two vote-getters in the primary have a run-off in the
general election. This sometimes results in two candidates from the same party being the
candidates in the general election. In California in 2012, nine of the 53 congressional
seats had same-party opponents in the general election (Ballotpedia, Top-two Primary,
n.d., anonymous). Proponents say it is the only sure way to break the grip of the major
parties on primary election ballot access and the only way to give independent voters the
right to vote in all elections. This facilitation of ballot access by independents and to
cross-party voting will greatly mitigate the effects of extreme partisanship in district
formation. The proponents’ logic is that fully open primaries will develop the more
centrist, moderate candidates that Pildes advocates and lessen ideological rigidity and
polarization because parties cannot limit primary ballot access to a favored few. The
parties (including Libertarians) have attempted to stop the top-two system, notably in the
state of Washington, but courts have upheld the concept and SCOTUS has refused to hear
an appeal (Ballotpedia, Top-two Primary).
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Influence Districts: parts of legal scholarship question the Department of
Justice’s insistence on the majority-minority district’s universal and unequivocal
implementation. Such questioning does not call for abolition of the VRA’s demand that
minorities be able to elect “representatives of their choice;” the argument is that racially
polarized voting is not a consistent condition in the United States and the Department of
Justice’s inflexible call for maximization of the number of majority-minority districts in
all jurisdictions is unnecessary and a mistake that wastes votes and could hurt minorities.
This portion of scholarship is statistically-based and calls for a district-by-district
evaluation of voting patterns to see if racially polarized voting actually exists prior to
decennial district formation. DOJ interpretation and enforcement policies assume that
racially polarized voting patterns are universal (see McKeever, above) and therefore
majority-minority resident populations within districts are required in order to increase
minority representation in legislatures. As shown in Appendix 1, some majority-minority
districts are packed with greater than 50% residents of a single minority; others are
coalitions of minorities that, collectively, produce a majority of minorities in a district.
However, some legal scholars question the assumption of universal, racially polarized
voting and call, where warranted, for coalitional districts of mixed minorities, or
“influence districts” of a single minority, in which DOJ would relax its maximization
demand and favorably consider percentages of minority residence that fall below the 50%
majority threshold (Editorial note, anonymous, Harvard Law Review, 2003, 2215-2216;
2224-2229).
The topic of influence districts is of interest to both academic and legal scholars.
Lublin does not expressly call for the formation of influence districts, but he suggests a
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tempering of the “65 percent rule” advocated by many supporters of majority-minority
redistricting. This percentage references the packing by a single minority into a district
and is regarded by some to be the necessary threshold of minority residence
concentration in a congressional district in order to give a minority candidate a very high
probability of electoral success. Lublin believes the 65% number “severely
overestimates” the true percentage required for a near-guarantee of minority electability
and says the number is more like 55% and that the 55% standard could be reduced as
more Latinos were added to African-American districts or African-Americans to Latino
districts (Lublin, 1997, 121-122).
Grose’s emphasis is on African-Americans and he calls for a reduction of packing
and its attendant problem of wasted votes, but also for the formation of “Black decisive”
districts, which Grose defines as competitive districts where Black voters are likely to be
“decisive” in electing the winner and which are likely to elect black legislators (167). His
arguments encompass his recommendations as to how redistricting can be used to further
Black substantive representation in Congress. Grose argues that, as often as possible, a
“general strategy” of district formation should be followed where the Black residence
percentage of the district is just below or equal to 50% and where African-American
mobilization efforts, combined with cross-over voting by whites, will elect Black
candidates who will represent their constituents substantively. Grose acknowledges that
some Black decisive districts will require African-American majorities if the election of a
Black legislator is to be realized. He also notes that mixed-minority districts (referenced
herein as coalitional districts) can elect Black legislators as long as the mixed district has
a plurality of Black residents (172-183). This dissertation agrees with Grose’s call for the
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need to reduce packing and wasted votes wherever possible, but his recommendation for
a “general strategy” of district formation targeting a Black residence percentage at or
very near to 50% falls back into the same trap as packing. By fixing the residence
percentage at a uniformly high level at or near 50%, the flexibility needed to disburse
minority voters into contiguous districts, thereby reducing wasted votes and providing
more electoral opportunities for minorities, is greatly constrained. In addition, the reality
of current American demographics indicates that his general strategy of increasing the
number of districts with a Black populace at or near majority is becoming more and more
difficult because of the growth of other minority populations and the relative stagnation
of the percentage of African-Americans in the census count. After the 1990 census, 32
packed African-American majority-minority districts were formed. Today, more than 20
years and two census counts later, the number of Black majority-minority districts
(whether packed or unpacked) has increased by only four, to 36 ( 39; Appendix 1). Of
those 36, only 26 are packed, with the 10 African-American coalitional districts having a
Black residence percentage ranging from 23.6 % to 48.8 % and averaging 38.1%
(Appendix 1). Grose’s general strategy for Black decisive district formation might be a
statistical impossibility.
Shown below in Chapter 8 will be instances where districts were formed in
Florida and Virginia which were created with the intent of forming an influence (or
“minority-opportunity”) district.
Wong (2015) calls for DOJ to relax its “only majority-minority” standard and
consider coalitional or influence districts, but not for statistical reasons that are examined
in subsequent chapters of this dissertation. Those statistics question results and
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efficiencies. Her argument is purely legal: that DOJ interpretation of the VRA, and its
enforcement by means of a no compromise posture on maximization of majority-minority
redistricting, has created an inherent conflict of laws that is impossible to resolve unless
DOJ is willing to compromise. Section 2 of the VRA applies universally to the 50 states
and requires no periodic reauthorization as do other parts of the statute. This permanent
section mandates that nothing can be adopted by a political subdivision that amounts to
vote dilution for an ethnic or linguistic minority. The conflict occurs when states adhere
to DOJ’s majority-minority mandate to satisfy Section 2, which requires a race-conscious
redistricting plan. The race-conscious redistricting will avert litigation over a Section 2
violation, but opens the redistricting map to a cause of action based on violation of the
equal protection requirement of the Fourteenth Amendment (1659-1661). Her fear is that
endless and irresolvable litigation could be a VRA legacy.
Wong’s solution is based on the fact that the VRA does not contain a specific
methodology for compliance. Majority-minority redistricting is DOJ-conceived and
driven. It is not the only possible means to satisfy Section 2 and Wong calls for DOJ to
accept districts that contain single minorities or groups of minorities whose population(s)
within a district are less than a majority. Her reasoning is that a redistricting map based
on such considerations can withstand a Section 2 challenge because vote dilution would
not occur, but also repel a Fourteenth Amendment violation claim on the grounds that in
a less than majority coalitional district an electoral victory by a minority candidate most
probably would require cross-over voting by whites. Cross-over voting by whites is a
purely political decision and not one based on racial favoritism and therefore would
survive a Fourteenth Amendment challenge (1699-1703). The question before any court
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would switch from the dilemma of whether or not Section 2 compliance causes a
Fourteenth Amendment violation to whether a district of less than 50% minorities could
comply with the “elect representatives of their choice” requirement of the VRA.
The adoption of a non-majority “coalitional” or “influence” district approach to
racially-based redistricting is not without controversy. In the Georgia v. Ashcroft (2003)
case court dicta gave tacit approval of the non-majority concept as long as the election
did not result in vote dilution or retrogression. The response of civil rights advocates,
DOJ and, eventually, Congress was vaguely worded language in the 2006 VRA
amendments that was intended to prevent any falling away from DOJ’s insistence on
maximization of majority-minority districts (42 USC, 1973 c (b), (d)). As of the 2010
redistricting cycle, this is an unsettled area of law, because no state legislature or
commission has challenged either DOJ’s maximization policy, or the referenced statutory
language, by seeking to satisfy the VRA by forming coalitional and/or influence districts
with less than a majority of minorities. One exception to the previous sentence is the
court-supervised redistricting in Virginia, in which District Four was deliberately
designed as an influence district by court-appointed consultants acting independently of
Virginia’s legislature and governor. This will be discussed in a later section.
Inconsistencies and Definitional Problems That Could Prompt Changes to
Existing Practice: legal scholars are not unanimous concerning the meaning and effect
of two closely related phrases that govern much of the process of redistricting. The first is
the Constitution’s direction that the apportionment of representatives to the House should
be based on a decennial census which involves “counting the whole number of persons in
each state.” (Fourteenth Amendment) The second phrase is the “one person, one vote”
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mantra and how that standard is constitutionally linked to the Fourteenth Amendment’s
“equal protection of the laws” wording. The court in the three cases noted previously
which produced the “one person, one vote” rubric (Baker v. Carr, Wesberry v. Sanders
and Reynolds v. Sims) formulated a rigid benchmark for compliance which redistricting
commissions and legislatures must follow within states: congressional districts, excepting
only rare and unusual circumstances, must be equal in population. A problem for scholars
is that the application of the notions of “one person, one vote” and of “population” seem
to be, as Hamlet famously said to Horatio, “a custom honored more in the breach than in
the observance.” (Hamlet, Act 1, Scene 4)
Definitional questions abound and there are many examples of what seem to be
inconsistencies in the application of “population” and “one person-one vote.” First
among the open questions is a clear guidance on what is meant by “population” or the
“whole number of persons.” There is no verifiable standard by which the “numbers” of
the American population can be counted. Neither the federal Constitution, nor statute, nor
SCOTUS decision has given certainty to these issues. The bureaucracy of the Census
Bureau sets the standards by which the American populace is enumerated every ten years.
These decisions by the Census Bureau sometimes strain logic, but are critical to the
apportionment of the 435 seats in the House among the many states and, by extension, to
the formation of majority-minority districts. Prime examples are the fact that the Census
Bureau eliminates from the census count approximately 4,000,000 American citizens
who are primarily business executives and their dependents who are stationed overseas.
However, diplomatic and military personnel stationed overseas are counted. The bureau
also counts all prisoners in the state of incarceration, regardless of the home addresses of
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the approximately 2,000,000 -2,500,000 prisoners in American jails. If this allocation
system were changed to add the overseas citizens to the census allocations and to count
prisoners in their states of residence, significant shifts in representation among the states
would occur. By using the 2013 Estimated Citizen Population, which makes the changes
just noted and counts citizens only, the Congressional Research Service in a 2015 report
to Congress performed a fictional reapportionment of the 435 congressional seats and
California lost four seats, and Texas, Florida and New York each lost one. These four
states are the four largest holders of majority-minority districts and a change to the
apportionment formula by Congress to count only citizens (currently, all residents are
counted, regardless of citizenship) would most probably have a significant and negative
impact on majority-minority redistricting (CRS-7-5700, R41636, October 30, 2015).
Other inconsistencies also are noted below, primarily the fact that the formula that
allocates the 435 congressional seats to the states produces districts that vary widely in
population. SCOTUS requires equally populated districts within states, but between states
there is no standard. Montana has approximately 1,000,000 residents allocated to one
congressional district and Rhode Island has slightly more residents allocated to two
congressional seats, a population ratio of nearly two to one. How Rhode Island’s two
votes in the House versus Montana’s one vote, when their populations are nearly equal,
squares with “one person, one vote” is, at best, unclear. Other anomalies are contained in
the cases noted earlier in which alternative voting methods such as cumulative voting and
ranked choice voting (RCV) have been given court approval. If my favored candidate in
an RCV election turned out to be the lowest vote-getter in the first-round ballot, my first
choice candidate would be eliminated and my vote would be switched to my second
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choice candidate, and possibly to a third or fourth. How I end up voting for someone
other than my preferred candidate and still meet the tests of one person, one vote and
equal protection of the laws is, again, unclear. Many challenges to the process of Census,
Apportionment and Redistricting are working their way through America’s courts based
on causes of action such as those noted herein. Most notable is the Evenwel case
explained earlier, which has been decided temporarily, but is by no means settled.
Many articles of legal scholarship exist concerning the above questions and
inconsistencies. The most incisive read for this dissertation is by Fishkin (2012). He asks
the deceptively simple questions “what is one person, one vote really about? What
form(s) of political equality does it protect (1891)?” Fishkin’s article centers on the
decennial census, which is the first and most crucial stage of the redistricting process, and
the legal formulations that flow from that process. The census does not attempt to
differentiate between those who can vote or those who lack the franchise (non-citizens,
felons, the incompetent, those below the age of 18, etc.). It does not attempt to limit itself
to citizens of any age, regardless of the right to vote, nor does it ask if a counted person
has registered to vote. It is simply a resident headcount at a moment in time. Fishkin
argues that American law and interpretation focus on individual rights, but that this
emphasis on the individual is misplaced. American jurisprudence and statute should be
looking at groups and then deciding which groups within our polity are to be protected.
Citizens? Voters? All residents? How broad a net should our laws cast and how
pluralistic do we wish to be (1903)? Fishkin recognizes the illogic of some Census
Bureau stipulations, but is fearful that any attempt to change the current count
methodology, other than (possibly) to correct clearly questionable items such as the
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allocation of prisoners to the state of incarceration, rather than to state of residence,
would subject the census to intense political manipulation. Census manipulation would
then trickle down to attempted manipulation of apportionment and redistricting. His
conclusion is that the census count is far from perfect, but it is better to keep it as is than
to risk a new level of partisanship. He prefers to keep the census process, and the
protections of the “one person, one vote” standard, applicable to all residents, regardless
of citizenship, age, voting registration and a myriad of other factors that could be
translated into causes of disenfranchisement. Fishkin’s argument is quite simple: if you
are subject to American law, you should also be protected by American law and that
protection begins with the census and flows from it into the apportionment and
redistricting sequence.
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Chapter 4
The Process of Census Count, Re-Apportionment and District Formation
The concept of majority-minority redistricting cannot be appreciated fully unless
the initiating federal constitutional mandates contained in Article 1 are understood.
Redistricting is the finished product of a complicated, somewhat Byzantine, and often
contentious three-step process that begins with the decennial census of all residents of the
United States. Article 1 of the Constitution requires, inter alia, a count of the U. S.
population every 10 years and an apportionment to the states of the 435 seats in the
House of Representatives based on that count. In addition, Article 1 sets the minimum
and maximum sizes of the House membership. The minimum House size is one
representative per state and the maximum is an anachronism—one seat per 30,000
residents, which in today’s America of over 300 million residents would permit a House
seating more than 10,000 members. Congress has the power to set its membership
number within those minimum and maximum standards and the current number of 435
seats has been in effect for the past century, with the minor and temporary addition in the
1950s of two extra seats when Hawaii and Alaska were admitted to the Union. Those two
seats were removed subsequent to the 1960 census.
With a growing and geographically shifting population, but a fixed number of
House seats to fill by election, the number of seats apportioned to any state is subject to
change every ten years. That fact, coupled with the Supreme Court’s very strong
insistence on federal electoral districts within a state being of equal population,
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necessarily requires that states with more than one Representative redraw their district
lines every 10 years.
Throughout the entire 19th century and parts of the 20th century the Census
Bureau performed its mandated function of counting residents of the nation, but it was
frequently argued that the census data were not released in a timely manner to the
Congress, the President and to the many states. Without such information, Congress
could not approve the second stage of the process –the Census Bureau’s apportionment of
congressional seats to the individual states--and, since the process is sequential, the states
could not formulate the third stage, the redistricting of their congressional and state-level
legislative seats. This three-stage process has its first two stages—the Census and
apportionment—accomplished by the federal government and the third stage, the actual
redistricting of state and federal elective offices, accomplished by the individual 50 states
according to the requirements of their separate constitutions.
The complaint of slow release of data was addressed by statutory enactments
under Titles 2 and 13, U. S. Code and by Public Law enactment (U. S. Census Bureau,
November, 2011, 6). The Census Bureau for many decades has nominated April 1st of
the first year of a decade as “Census Day” (i.e., April 1, 1940, April 1, 1950, etc.). Under
the referenced statutes, the Census Bureau has nine months from Census Day to deliver
to the President the population count of the 50 states and District of Columbia, broken
down on a state-by-state basis. The Census Bureau must then immediately apportion the
435 seats in the House of Representatives among the individual states and give the
apportionment to the President in time for the President’s report of apportionment results
to Congress, which the President is legally mandated to do no later than one week
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subsequent to the opening of the session of Congress next following Census Day. The
data given to Congress at this point is very much “broad-brush” and in summary form;
the total population statistic and apportionment for each state is released by the Clerk of
the House to the individual state Governors within 15 days of receipt of the President’s
notification to Congress. This process of statistical accumulation by the Census Bureau,
and the distribution of those numbers through the President and Congress to the
individual states, was completed for the 2010 Census in a timely manner on January 18,
2011 (U. S. Census Bureau, November, 2011, 7).
The apportionment of the nation’s seats in the House is accomplished by the
Census Bureau under a formula adopted by Congress in 1941 and which is known as the
Method of Equal Proportions (2 U. S. Code section 2a). The formula is rigidly nonpartisan and is based in large measure on the Census Bureau’s population numbers for the
individual states. This mathematical rigidity and non-partisan application make it
extremely difficult for a state, such as Montana in 1991 and Massachusetts in 1992, to
protest the loss of a House seat or the allocation of an insufficient number of new seats
(CRS R41382, August 26, 2010, 2). For apportionment purposes the Census Bureau’s
state-by state population numbers are slightly altered from the true census figures. The
American population announced in 2010 for the nation was 308,745,538 residents (U.S.
Census Bureau, March, 2011, 18). This includes the District of Columbia and is
comprised of all in-place residents of the U. S., regardless of age, nation of citizenship,
voter registration status and legal or illegal immigration status. It includes incarcerated
persons and others who are otherwise institutionalized, but in an oddity of logic, such
institutionalized persons are counted as residents of the state in which they are confined
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and not of their home states. Since the District of Columbia is not given a seat in
Congress, the District’s population is eliminated from the total population figure and is
not distributed among the states for apportionment purposes. Added to the resident
population for each state is an estimate of the American presence oversea represented by
that state’s federal employees, such as military and diplomatic personnel, and their
dependents. Overseas American citizens who are not federal employees, primarily
business executives on long term assignments or those who have returned temporarily to
their countries of origin, are not counted. Estimates vary, but the number of overseas
business executives and their dependents not counted could be as high as 4,000,000
citizens. Slightly more than one million federal employees are allocated to their states of
residence for apportionment purposes. America’s “Apportionment Population” after the
2010 census was 309,183,463 persons (CRS R41584, August 23, 2013, 4).
The Apportionment Population and number of congressional seats given to the
state governors shortly after the President’s report to Congress is not sufficient for the
many states to accomplish full redistricting. The organizational aspects of the process of
redistricting can begin, but finalization of state legislative redistricting and its
congressional counterpart require much more detailed information. This more-detailed
data include information on counties, towns and other governmental units, and on
demographic information such as race and age, and are collectively referenced by the
Census Bureau as “census-block level” information. The statutes noted give the Census
Bureau one year from Census Day to prepare and distribute such expanded information to
the states.
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When the states finally accomplished the actual 2010 round of redistricting for
congressional seating, what appeared to be anomalies were common. A population of 309
million evenly distributed among 435 seats would produce an average district of roughly
710,000 residents. That simplistic calculation does not comport with the reality of
apportionment. Four elements conspire to complicate matters: (1) redistricting is
accomplished on a state population basis, not on national population, so a generic
“average” or “typical” district does not exist. States range widely in population from
under one million residents to California’s 37 million total; (2) seven states have only one
Representative because of low population relative to other states, so only 43 states are
subject to apportionment; (3) the constitution requires that each state receive a minimum
of one House seat and (4) since perfect whole numbers are rarely the product of a
complicated mathematical formula, rounding conventions must be adopted and applied.
Those four facts mean that 385 seats, not 435, are subject to apportionment and, when
state data is put into the Method of Equal Proportions formula, and the fractional
numbers produced by the formula are rounded up or down, the formula provides what
appear to be non-intuitive results. Examples are Rhode Island and Montana. Rhode Island
has a census population of approximately 1,050,000 residents and has been awarded two
congressional seats (an average of 525,000 residents per seat); Montana’s population is
just under a million and that state has one Representative in the House. By gaining only a
few thousand residents, Montana would have been given an additional seat, and some
other state been denied a member (CRS R41584, August 23, 2013, 1-6).
These apparent anomalies in apportionment spill over into majority-minority
redistricting. In the 2010 census, the three major minorities (including all Latinos,
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regardless of race) constituted a block of 104.1 million residents. (U. S. Census Bureau,
March, 2011, 4) Within that Census Bureau grouping were 50.5 million Latinos (48.5 %),
38.9 million African-Americans (37.4%) and 14.7 million Asians (14.1%). The previous
numbers have been rounded and exclude small totals of Native Americans and other
minorities. In a perfect world, Latinos, African-Americans and Asians would divide the
107 majority-minority district racial designations in roughly the same proportions as their
percentages of America’s minority populace. However, the division is less than perfect.
Latinos at 48.5 % of the 107 districts would receive 52 designations, not the 62 found by
this research; African-Americans would receive 40, not 36 and Asians 16, not 9
(rounding has been applied). Within a state the same discrepancies in allocations exist.
California has a Latino population representing 38% of its 37 million residents. (AAP
2016 ed., 148) As a simple percentage of population, Latinos would have been allocated
20 of California’s 53 seats in the House as majority-minority electoral districts. However,
California has designated 29 seats as Latino majority-minority—55% of all California
districts. Even if the three seats occupied by ethnic Portuguese members are removed
from the analysis, California’s redistricting seems to be unusually weighted. No protests
or litigation regarding these allocations was discovered and it must be assumed that these
oddities of majority-minority redistricting have been accepted by DOJ and the political
parties.
The range of district population produced by the Equal Proportions formula is
quite large. Excluding the seven states that have only one representative in Congress, the
range of population within congressional districts is a low of Rhode Island’s 525,000 and
Maine’s 664,000 to a high of Idaho’s nearly 800,000 and Oregon’s 780,000. These large
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variances have raised questions as to whether the Equal Proportions formula (adopted 75
years ago) meets the Supreme Court’s more recent demands for “one person, one vote”
and conformance to the “equal protection under the laws” standard espoused by the
Fourteenth Amendment. Other formulas have been discussed by scholars and by
members of Congress, but no serious action on changing the Equal Proportions formula is
being taken at the moment.
As shown by the example of Montana, small population changes can produce
significant shifts in the state-by-state representation in the House. The Congressional
Research Service Report R41584 states, in reference to the Census Bureau’s practice of
adding overseas federal employees to the Apportionment Population, “if the foreignbased military and federal employees had not been included in the counts, there would
have been no change in the 2010 apportionment of seats, although the order of seat
assignment would have changed (August 23, 2013, 1).” In the 2010 reapportionment,
eight states gained a collective 12 seats, led by Texas and its heavy population of military
personnel. Texas gained four seats and Florida two, with Arizona, Georgia, Nevada,
South Carolina, Utah and Washington gaining one apiece. The losers were New York and
Ohio with two each and Illinois, Iowa, Louisiana, Massachusetts, Michigan, Missouri,
New Jersey and Pennsylvania each dropping one seat (CRS R41584, August 23, 2013, 17). It is notable that Districts 33 through 35, three of Texas’ four newly awarded seats,
were formed as Latino majority-minority districts; both of Florida’s new districts (26 and
27) were formed as Latino majority-minority, as was Nevada’s 4th District. Nationally,
slightly less than one in four districts is majority-minority, but 50% of seats gained by
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reapportionment (six of 12) were formed as majority-minority districts; all six of these
newly-reapportioned majority-minority districts are Latino.
Once the population and apportionment numbers are received by the governors,
the constitutional mandates of each state dictate the widely varying processes of
redistricting followed by a particular jurisdiction. When the U. S. Constitution was
adopted, that document gave the federal legislature the continuing right to override any
state’s redistricting procedures or to establish a national standard for all states to follow
(Article 1, Section 4). This power to usurp state control of redistricting and impose
congressional standards has not been exercised, although a variety of House bills to that
effect have been proposed but not adopted. As of today, federal law and federal
bureaucracy control the census, and the resultant raw number of House seats allocated to
each state, but the exact geographical boundaries of any specific district within a state,
and the demographics of the population of that district, are subject to the procedures
adopted by the individual states, which in turn must conform to Constitutional and
statutory standards, and to oversight by the Department of Justice and the judiciary.
The procedures for redistricting adopted by the 50 states are anything but
uniform. Regardless of the system adopted, certain statutory guidelines and judicial
constraints have been imposed on the states. By far, the most significant statutory
mandate has been the 1965 Voting Rights Act and its frequent amendments and reauthorizations. The VRA is the dominant benchmark for redistricting and its adherence
by the states is closely monitored by the Department of Justice, by individual aggrieved
citizens and groups, and by the process of judicial review. Other chapters of this
dissertation have presented an expanded summary of the history of the VRA and a legal
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review of its rather tortuous 50-year journey through America’s system of courts. The
purpose of this Chapter is to acquaint the reader with the overarching general standards of
redistricting that must be met if a redistricting “map” is to pass judicial muster.
There are three standards that are universal in any evaluation of a challenged
redistricting map. The most logically obvious standard that applies to all cases is quite
simple to state, but difficult to interpret: a district’s boundaries must equate to “fair”
representation that is evenhanded and does not favor one class of interests over another
within the district’s population (CRS R42831, November 21, 2012, 5). This presence or
absence of favoritism is quite controversial, and the term “gerrymandering” has been
used for almost two centuries to describe the inexorable bent of politicians to create
district maps for both state and federal offices that protect incumbency (bipartisan
gerrymandering) and promote party dominance (partisan gerrymandering). Techniques
referenced as “packing” a group of potential voters into a single or small group of
districts in order to dilute that group’s voting strength in other districts or “cracking” a
group by disbursing the group’s concentrated strength in one area into several other
districts (either method achieves the same effect of voting power dilution) are commonly
utilized and frequently challenged legally. Courts are normally tolerant of the many
methods utilized for partisan or bipartisan gerrymandering and tend to shy away from
intervention in purely political controversies. However, packing or cracking for racial
purposes are notably sensitive issues that have generated much litigation and court
scrutiny.
A second universal dictum that redistricting must observe is the concept of “one
man (person), one vote.” That phrase from Baker v. Carr is a reference to the Fourteenth
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Amendment’s requirement that all citizens receive equal protection of this nation’s laws.
The method by which the Supreme Court has enforced the one-person-one-vote standard
is by allowing only very small differences in population among the districts of a given
state. This is a state-by-state test and populations in this context are not measured against
national averages. Within a state, the populations of congressional districts are compared
to each other and only tiny margins of population difference have received court
approval, but only after a showing by a state that the population differences were caused
by some compelling interest of the state. Courts will allow small population discrepancies
for the maintenance of what are referred to as “communities of interest,” such as the
avoidance of the severance of long-standing political subdivisions, e.g., a neighborhood
or town that has an historical record of being unified geographically. Other than these
modest exceptions, congressional redistricting must find a way to keep populations
within districts very closely equivalent to each other.
The third universal standard for a redistricting process is adherence to federal
statutes, most notably the 1965 Voting Rights Act and the VRA’s insistence that racial
and language minorities be given the opportunity to elect “representatives of their
choice.” It is in this context that much legal ambivalence and tension arises. On the one
hand the VRA has been interpreted by courts and the Department of Justice’s Civil
Rights Division as requiring the redistricting process within each state to create, wherever
possible, majority-minority districts for both state and federal elections in which a
majority of the population is represented by a single minority or a combination of
minorities that collectively represent a majority. In what is arguably a “Catch-22”
situation, courts have also held that the formation of a majority-minority district based
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solely on racial considerations or the formation of such a district in which racial
considerations were “dominant and controlling” is illegal. (Shaw v Reno; Easley v
Cromartie) These contradictions have been present ever since the first redistricting
following the 1982 VRA amendments which created the majority-minority concept.
In addition to the three universal standards discussed above, two other criteria are
frequently utilized by courts in an analysis of a challenge to a redistricting map. These
related standards are geographical—the first is contiguity and the second is compactness.
Compactness and contiguity are seen by the courts as elements of redistricting that have a
dampening effect on rampant gerrymandering and are regarded as salutary for voter
equality. Contiguity is a simple standard to evaluate. Is the district a geographically
unified entity? If not, then the district is split into at least two parts and courts have
frequently stated that split districts are not approved unless the legislature or commission
drawing the district can prove to the court’s satisfaction that some unusual and
compelling state interest was the reason for the split. As a variant of the concept of
contiguity, both politicians and Courts tend to favor the maintenance of intact
“communities of interest” during redistricting. A “community of interest” is not a clearly
elaborated term and could be physical, e.g., not splitting an existing political subdivision
such as a town or county, or intellectual, such as not splitting a racial or religious voting
bloc into segments. (CRS R42831 November 21, 2012, 3) Contiguity has been abused by
the formation of districts whose shape resembles the lenses in a pair of glasses, where a
single point connects two otherwise separate entities. Courts have consistently rejected
such attempts at defeating the concept of contiguity.
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Compactness is less obvious in its interpretation and is sometimes defined by
what it is not. Examples of districts that are not compact are Louisiana’s former District
Four, AKA the “Zorro” district, which rambled across most of the northern and eastern
borders of that state in a Z-like shape, and the famous District 12 in North Carolina
formed after the 1990 census that was the attempt by the North Carolina legislature to
create a single majority-minority district for the state. The district frequently followed an
interstate highway and was so attenuated over so many linear miles of North Carolina
that it resembled a hundred-mile-long string that drew sarcastic comments from political
wags. One of those tongue-in-cheek comments was a statement that the district following
the highway was so narrow that a driver in the district who opened a car door would find
that the door had left the district. The court remanded the District 12 challenge for,
among several reasons, lack of compactness. North Carolina had to redraw its districting
map, although District 12’s lack of compactness eventually was accepted by SCOTUS.
(Shaw v. Reno (1993)).
The obvious conflict with the desirability of maintaining the “three C’s” of
contiguity, compactness and communities of interest is the pulling and pushing of the
other priorities noted: the law clearly states a requirement for districts to be of equal
population and the VRA insists on the maximization of the number of majority-minority
districts. Accomplishing those latter two goals while maintaining the three C’s could well
be mathematical and/or geographical impossibilities in many jurisdictions, particularly
when the 50 states have no uniform set of directions to their legislatures or redistricting
commissions regarding how to accomplish decennial redistricting. The tension among
these several mandates, compounded by the absence of any uniformity in application, is
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inescapable and is viewed in this dissertation to be a recipe for never-ending litigation
unless mitigating procedures are adopted.
Commissions vs. Legislatures: who actually draws the district boundaries that
meet the standards noted herein? Consultants with their computer software are often the
prime movers, but actual responsibility is a diffuse concept when state processes are
compared against one another. The federal Constitution gives redistricting authority to
the states and their legislatures but, among the 43 states with more than one congressional
district which must redistrict, legislative enactments governing this decennial procedure
show great variance. It is not unusual for a state to have separate procedures for the
drawing of state legislative districts and congressional electoral districts. An example of
differing procedures for state offices and congressional offices is New Jersey, which has
an Apportionment Commission responsible for state offices and a Redistricting
Commission responsible for congressional electoral districts. The paragraphs below refer
solely to congressional mapping plans.
As a broad generality, there are five institutional arrangements by which
redistricting is either actually accomplished or assisted: (1) the state legislature without
assistance from any other body, (2) an Advisory Commission, (3) a Backup Commission;
(4) an Independent Politician Commission and (5) an Independent Citizen Commission.
Legislatures which redistrict are notoriously partisan and it is often the case that if a party
is in power in a particular state at the time of redistricting, that party will control the
redistricting process to its advantage. Since redistricting is assumed to be done only once
per decade, the party controlling a state legislature’s redistricting process has the
potential to lock in that party’s incumbency advantage for 10 years. That said, a
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redistricting map is not immutable. The federal constitution does not forbid multiple
redistricting processes within a state between each census. An example is Texas, which
amended its post-1960 census redistricting plan in 1967 and its post-2000 census plan in
2003 (Texas Legislative Council, Texas Redistricting, Redistricting History, n.d.,
anonymous, 1). In Texas, the Republican Party made strong advances in the 2002
elections and controlled both Houses as well as the governorship; shortly after the 2000
census redistricting was approved, the state redistricted a second time in an obvious effort
to lock-in Republican electoral advantage. Democrats sued on the grounds that a second
redistricting was constitutionally forbidden, that it violated the VRA and that the second
redistricting was blatant partisanship. SCOTUS rejected the constitutional and
partisanship arguments and required Texas to make a relatively minor VRA change to
one district. Today, states can perform multiple redistrictings if their constitutions permit;
the partisan gerrymandering that would cause a second round of redistricting is regarded
as a justiciable issue, but one that SCOTUS has never found to be so offensive to fairness
that it required wholesale rejection of a redistricting plan (Davis v. Bandemer; Streb
2016, 123). Note, however, the previous references to a very recent Wisconsin case that
could be the first whereby non-racial partisan gerrymandering is considered to be a VRA
violation.
Legal scholarship calling for the adoption of redistricting commissions by the
individual states is a consistent theme, as was shown in Chapter 3, and attempts have
been made by several states to mitigate the partisanship of redistricting, and its negative
effect on electoral competition, by the creation of one of the four types of commissions
listed above. As noted, the federal Constitution gives the federal legislature the right to

124

intervene in state redistricting processes at any time, but legislation to do so has not been
well-received and redistricting remains the province of the states. It is therefore up to
each state to assess the merits of a commission’s redistricting versus the retention of that
power by a state’s legislature with or without gubernatorial override.
Legal scholarship is replete with references to a single overwhelming reason for
states to consider independent commissions rather than have redistricting accomplished
by a legislative procedure distinguished by the inevitable gerrymandering for political
advantage and not by concern for citizen well-being. Competitive races for House seats
are relatively rare in states exhibiting heavily gerrymandered redistricting and
theoreticians most often look to the concept of a redistricting commission as a
methodology which will promote electoral competition. (Streb 2016, 125-127; McDonald
2006, 91-94) It will be shown in subsequent chapters that it is common for a candidate –
particularly for an incumbent—to run in a party primary without opposition and those
chapters will give statistics from the 2010 and onward election cycles concerning the
scarcity of competitive elections.
As is inevitable in any intellectual exercise, scholarly opinions are not unanimous,
and not all theory holds that political advantage through gerrymandering is responsible
for the lack of competition in state and federal electoral cycles. Authors such as
Abramowitz, et al (2006, 87-89) and Brunell ( 2006, 77-80) argue that factors such as
campaign financing difficulties, residence patterns and partisan voter attitudes have much
to do with the lack of competition, and legislative gerrymandering is only part of a much
larger causal mix. Abramowitz maintains that redistricting, whether performed by
partisan legislatures or non-partisan commissions, has little effect on electoral
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competition. McDonald (2006) strongly disagrees and argues that data measurement by
Abramowitz has led to erroneous conclusions.(91-92) Altman and McDonald (1) support
the concept of redistricting reform but note that the results of the 2000 redistricting in
Arizona and the 2010 redistricting in California were improvements from prior years but
were less competitive than reformers had hoped. Brunell brings a counterintuitive slant to
redistricting and claims that gerrymandering is a good concept because gerrymandered,
non-competitive districts have more satisfied voters than in closely contested districts
where the percentage of dissatisfied voters would approach 50%. Brunell’s theory is
regarded by this dissertation as a sophist’s argument and ignores the reality of today’s
polarized legislatures. Packing districts with like-thinkers tends to cause the election of
left or right-of-center ideologues who promote, rather than reduce, polarization. Tolbert
(2007, 632) notes that “if elections are not competitive…fewer active campaigns will
produce less political information. Voters will have fewer choices and less incentive to
...become informed and to vote.”
Depending on source, anywhere from 13 to 22 states have commissions of one
form or another. The high end of the numerical range includes commissions in Alaska
and Montana, states that have only one congressional seat and redistrict only for state
offices, as well as Oregon, which has a nominal backup “commission” consisting of one
person, Oregon’s Secretary of State. This paper has used The National Conference of
State Legislatures as its primary data source for this topic (2013, anonymous). According
to NCSL, thirteen states have such commissions, with the duties and responsibilities of
those commissions being widely variant. Within states utilizing the four types of
commissions are those whose states have given the commissions full responsibility for
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redistricting, independent of legislative or gubernatorial override: Arizona, California,
Hawaii, Idaho and New Jersey. Of those five, two, Arizona and California, have
independent citizen commissions and three are independent politician commissions. At
the risk of over-simplification, a citizen commission is one whose members are nonpoliticians and who are chosen by a non-political method such as a lottery; a politician
commission is one whose members are appointed by state-level political leaders.
Regardless of the process by which commission members are selected, it is important to
note that in these five states there is finality and neither the legislature nor the governor
can amend their commission-drawn districting maps. Gubernatorial veto power over
congressional redistricting by legislatures is otherwise common among the states.
Washington is a sixth state that has a partially independent politician commission. The
governor of Washington has no power over the decisions of the five-person redistricting
commission in Washington, but the legislature, by a 2/3 vote of both state houses, can
reject the Washington commission’s map.
Court challenges are always a possibility. The citizen-driven ballot initiative
process followed by California to create its commission has been litigated frequently and
its state courts have consistently upheld the constitutionality of its independence from its
legislature and from veto by its governor. The most serious challenge to a commission’s
authority happened in Arizona and the Supreme Court upheld the right of a state to
effectuate a ballot initiative in order to amend its state constitution to establish a
redistricting commission independent of the state legislature or gubernatorial veto.
(Arizona State Legislature v. Arizona Independent Redistricting Commission, decided
June 29, 2015). The Arizona decision presumably quiets all remaining California
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challenges because both Arizona and California created their commissions by means of
the same process: a ballot initiative, and not by legislative enactment.
Arizona’s legislators brought a second action (Harris v. Arizona Independent
Redistricting Commission) that argued that the Arizona Commission’s state-level
redistricting violated the one-person, one vote standard because the state-level districts
were not equal in population. Also advanced as a cause of action was the plaintiff’s
contention that the Arizona state redistricting must be redone because it was intensely
partisan. SCOTUS on April 20, 2016 ruled that the state-level redistricting of Arizona
was acceptable and rejected both causes of action. SCOTUS reviewed contiguity,
compactness, VRA compliance, local political boundaries and communities of interest
and found that the Arizona Commission’s redistricting motives went far beyond mere
partisanship. Also, the court repeated a dual standard that has been in effect for decades:
the demand for close population equality in congressional redistricting is strictly
observed, but state redistricting is given leeway of up to a 10% “spread” between the
most and least populated districts in the state. This additional margin is applied to state
redistricting for the practical reason that a state could have only a very few congressional
districts but many times that number of state districts. The greater the number of districts,
the more difficult it becomes to have precision in population counts (Liptak, April 21,
2016). America has over 7,300 state-level legislators (almost 14 times the number of
federal members and senators) and courts permit state-level redistricting a level of
population differential not seen in decisions affecting federal mapping. (National
Conference of State Legislatures 2013, anonymous).
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A legal process similar to that of California and Arizona occurred in Florida
between 2006 and 2010. Florida did not create a commission for its redistricting, but in
2010 adopted progressive constitutional amendments that gave clear mandates to
legislators regarding what they must or could not do when forming districts after the
decennial census. The intention of the ballot initiative was to restrict the ability of
Florida’s legislators to gerrymander. These changes also opened the process of the state’s
congressional redistricting to public scrutiny and public participation (Altman,
McDonald, n. d., 2-7).The new rules established criteria changes, but did not alter the
political process: politicians in Florida could still gerrymander, as long as the new
constitutional circumscriptions were followed. These new rules were adopted by means
of a citizen-driven ballot initiative, as were those of California and Arizona. The
resistance to the ballot initiative by Florida legislators and its congressional delegation
paralleled the resistance by political elites in the other two states. Florida congressional
representatives Corrine Brown (D, 5) and Mario Diaz-Balart (R, 25) engaged in extensive
litigation which attempted to return full redistricting power to the state’s legislature
without the constitutional amendment restrictions. Courts upheld the Florida ballot
initiative and the constitutionality of the amendments and Florida conducted its post-2010
redistricting under the aegis of the new guidelines (Altman, Mc Donald, n.d., 1-8). More
commentary on Florida and its ballot initiative will follow in later chapters.
The remaining four of six (Hawaii, Idaho, New Jersey and Washington) are
politician commissions whose members are selected by some combination of state party
leaders and ranking elected officials from the two state legislative chambers. Since
leaders of both parties share equally in the process of selecting commission members,
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politician commissions are assumed to be bipartisan, but that is not a certainty. The
appointment process must be coupled with strict decision rules and operational
constraints under which the commission must function in order to evaluate accurately the
presence or absence of a bipartisan relationship among the politically appointed
commissioners.
The final seven of the thirteen commissions do not perform the remapping
function and are either advisory (Maine, New York, Ohio, Rhode Island and Virginia,
with New York’s commission not beginning to function until the 2020 census cycle) or
backup (Connecticut and Indiana). Their names are aptly descriptive: advisory
commissions advise their legislatures and exercise no power and backup commissions act
with whatever authority their state constitutions grant only if there is political gridlock on
a redistricting vote. The backup status of Connecticut’s commission is prudent, because
Connecticut law requires a 2/3 super-majority of both houses to approve a congressional
redistricting plan.
The evaluation of the long term effectiveness of commissions versus standard
legislative redistricting is an emerging construct because most commissions are relatively
new and for the obvious reason that there are so few that exercise true power divorced
from legislative or gubernatorial interference. As noted earlier, the primary, and quite
cogent, argument in favor of redistricting commissions is that they will reduce partisan
political input, and its resultant gerrymandering, and thereby promote electoral
competition. Proponents use the sarcastic phrase that when legislators draw the districts
the legislators pick their voters and only bipartisan or non-partisan redistricting by
independent commissions can reverse that circumstance.
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The problem with independent commission formation by a state is that it can be
accomplished in only two ways. The first is the ballot initiative previously mentioned; the
second is the voluntary ceding of power by a state’s elected representatives to a
commission. A ballot initiative is a difficult and lengthy process that requires enormous
dedication by the promoting citizens, coupled with financial resources, because it must be
assumed that legal challenges by sitting politicians, as in California, Arizona and Florida,
will occur. Also, the legal right of citizens to commence a ballot initiative process does
not exist in many states. (New Jersey is an example of a state where a citizen-driven
ballot initiative is not a constitutional privilege). It took Florida citizens four years to
advance from conception to ballot victory (2006-2010) and a further six litigious years of
allegations by citizens of violations of the new laws by the legislature and of legal
challenges by both citizens and legislators before the matter was settled. The decade-long
experience of Florida’s litigation was also experienced by Arizona and California,
particularly by Arizona. Politicians have resisted fiercely initiatives by citizens that take
away perquisites of power that the politicians regard as constitutionally-given rights.
The second method of commission adoption, the voluntary ceding of power by
elected politicians to unelected commission appointees, must be regarded as a rare and
unlikely event, although it has happened. The federal constitution is very clear that a state
legislature possesses the right to redistrict and if a ballot initiative cannot be effected, a
legislature cannot be forced to cede such power. Because of this constitutional restraint,
Persily has advocated strongly for the “direct legislation” approach (AKA the ballot
initiative) (Persily, 2005). Either way, commission formation is not a common
occurrence because entrenched political interests do not go quietly into the night.
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Chapter 8 hereof will analyze the results of elections held after redistricting by an
independent commission formed by a citizen-driven ballot initiative (California) or
redistricting under rules that are the equivalent of California’s process (Florida and
Virginia). Before doing so, a very basic question of democratic governance must be
addressed. Even though SCOTUS has approved of independent commissions formed by
ballot initiative, a counter-argument is that independent commissions have two serious
flaws. The first is that the non-politicians doing the redistricting might not be sufficiently
knowledgeable of legislative process and legal requirements to accomplish this very
important function in a manner that best serves the citizens of their state. The second
objection is that of accountability to voters. Legislators are elected, non-politician
commissioners are not. Recourse at the ballot box is not a threat to an appointed
commissioner.
This dissertation will argue that independent, non-politician commissions are an
idea whose merits far outweigh the two criticisms stated. Appointments of non-elected
officials to various authorities, commissions and boards of governance by governors or
legislators is a common occurrence, so the second objection—no recourse to voters –does
not survive scrutiny. Voters in a representative government have given their elected
officials such powers of appointment, with or without confirmation. The more serious of
the two objections is that of the qualifications of a potential commissioner. Any process
for commission-adoption by a state should ensure citizens that any independent
commissioner, regardless of the method of selection, has the appropriate base of
knowledge required to perform redistricting.
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Florida avoided the potential problems of voter recourse and lack of knowledge
by leaving in place its legislature-based redistricting, but imposed on its legislators strict
rules of procedure that effectively turned the legislature into a commission. However, in
spite of those constitutionally-adopted rules, Florida’s legislators resisted compliance. By
contrast, California threw out all legislative input to its redistricting and had its 14
independent commissioners selected by lottery. The charges of having “rookies” perform
redistricting post-2010 echoed throughout California’s courts, but have been quieted by
Supreme Court decision and by a political reality: the Democratic Party gained four seats
in the state’s congressional delegation in the 2012 cycle and that growth in seating
continued into the 2014 and 2016 elections. The current (115th Congress) advantage in
seating held by California Democrats over Republicans is 39-14. (Note that
Representative Becerra (D, 34 CA) has resigned his seat in order to become California’s
Attorney General and a special election will be held for that office). Since commissionbased redistricting, California’s delegation features many new faces and minorities have
prospered, but the Democratic Party has been strengthened and this strength seems to
have mollified Democrats into acceptance of the new process. (AAP, 2016 ed., 150-151)
Republicans can grumble about the process, but SCOTUS has ruled and Republicans
cannot use “they don’t like me” election results as a cause of action in any potential
future litigation.
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Chapter 5
Analysis of the First Proposition: Majority-minority Redistricting Will Enhance
Minority Electoral Participation Rates.
Prefatory comment: The chapters below will present in tabular form data
compilations I have made that are used to evaluate the four propositions and fifth Issue
presented in the Introductory Chapter. Much of this data can be used to prove/disprove
more than one of the propositions and cross-referencing of the tables and chapters will
occur. In order to mitigate the need to go back and forth among the chapters, all tables
will be placed in an Appendix 2, as well as in the chapter where the table first appears.
Chapter Precis: Chapter 5 will evaluate the Justice Department’s claim that
minorities will increase their electoral participation rates when it is shown that a
given district’s residence population is majority-minority. Can that claim be
supported? Vote tallies in all districts in the 25 states having one or more majorityminority districts within the state will be reviewed: voting rates in majority districts
will be compared to voting rates in majority-minority districts.
Table 2 shows the Citizens Voting Age Population (CVAP) statistic for the 2014
election cycle for all congressional districts found in the 25 states that contain one or
more majority-minority districts. The CVAP is a measure of electoral participation found
in The Almanac of American Politics (2016 ed.). It represents, within each district, a
fraction (expressed herein as a percentage), the numerator of which is the estimated total
number of votes cast in a 2014 district election and the denominator of which is the

134

estimated total number of residents of that district who are at least 18 years of age at the
time of the 2014 election.
This paper’s research has identified 107 majority-minority districts in the United
States as of the January, 2015 seating of the 114th Congress. The 25 states in which these
districts are located contain 341 Representative seats, or 78.4 % of the House (107
majority-minority seats and 234 majority seats). The average CVAP for the majority
districts within each of the 25 states was compared to the same-state CVAP average for
the majority-minority district(s) within each state to see whether majority-minority
districts produce voter participation levels equal to the CVAP levels of majority districts.
Florida had three uncontested majority-minority elections for which CVAP
numbers were not reported by state officials; two states representing five electoral
districts (Hawaii and New Mexico) contain nothing but majority-minority districts, so a
comparison to a majority CVAP was not possible—a single asterisk on the chart
identifies them. The sample sizes studied were therefore reduced slightly: CVAP
numbers for 99 majority-minority districts were compared to 234 majority districts in 23
states.
Table 2’s analysis is restricted to the 2014 election cycle for two reasons. The first
is full data availability. The current total of 107 majority-minority districts was reached
only after the 2010 census and the 2012 election cycle. The second reason is data
reliability. A comparison of CVAP results for both 2012 and 2014 was made, but the
2012 results were suspected as being skewed by the overwhelming support President
Obama received in 2012 by African-American voters. (Census Bureau, 2013, 2-8) This
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massive vote mobilization by Africa-Americans has been noted by both the Census
Bureau (above) and by research literature such as The Brookings Institute paper entitled
“Minority Turnout Determined the 2012 Election” (Frey 2013)
To evaluate whether 2012 data showed potential bias, a review was made of the
vote roll-off rates between the 2012 presidential election and the 2014 mid-term election.
It is commonly accepted that roll-off occurs in mid-term elections, when compared to a
presidential election year. Citizens vote at higher rates in presidential years than for midterm contests. The data I assembled for 2012 and 2014 confirm that accepted theory.
CVAP numbers for 2012 and 2014 for all 341 congressional districts in all states having
at least one majority-minority district were compiled. The 2012 percentages were
universally higher than the Table 2 percentages for 2014. In 2012, voting percentages
ranging from 55-65 % of voting age population were common; Table 2’s common
“spread” was typically much lower and in the 28-35 % range.
It was found that the roll-off in African-American majority-minority districts in
2014 was unusually high when compared to same year majority-district roll-off.
Examples are the vote history in 2012/2014 in the seat held by Terri Sewell (D, 7 AL). In
2012, Rep. Sewell’s district had a CVAP of 61.1; that was the highest voting percentage
of any district in Alabama. However, in 2014, her district had a roll-off of 34.3%, the
highest roll-off of any district in that state. There are several similar examples. The
district of Chaka Fattah (D, 2 PA) had a 2012 CVAP of 69.2, the highest in Pennsylvania;
his district’s roll-off in 2014 was 31%, a number exceeded by only 3 of Pennsylvania’s
17 other congressional districts. Bobby Scott’s 3rd Virginia district had a roll-off in 2014
of 32.6 %-the 2nd highest in Virginia—and his CVAP for 2014 was 26.4, the state’s
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lowest. These and other examples in the 2012 numbers point to the mobilizing effect
among African-Americans of President Obama’s 2012 candidacy, which will not be
repeated. Because of the uniqueness of his election, I decided that the CVAP statistics for
2012 were a unique case and were therefore not used as a comparison set.
In the 23 states from which 2014 comparison data were available, state-average
CVAP for majority-minority districts exceeded the state-average CVAP for the majority
districts only twice (Pennsylvania and South Carolina). Because 15 of the states,
including Pennsylvania and South Carolina, had a small sample size of only one or two
majority-minority districts with which to compare to majority districts, a second
calculation was made. All 99 majority-minority districts in the sample were individually
compared to their state average CVAPs. The results of this alternate methodology were
not substantially different than the first comparison. Only 13 of those 99 districts within
any given state were able to equal or exceed their state’s average CVAP for majority
districts.
By either measure, a comparison of CVAP state averages for the 2014 election
cycle (2 of 23, or 8.7%) or a comparison of CVAP for individual majority-minority
districts against same-state averages for majority districts (13 of 99, or 13.1%), majorityminority districts reveal a consistently lower voter turnout than the averages of their
counterpart white-majority districts. With the exception of District 6, New York, an
Asian district that had the lowest CVAP percentage of all 99 majority-minority districts
at only 12.5%, Asian CVAP numbers stand up reasonably well to comparisons with
majority district CVAP percentages. The problem of low voter participation appears to be
within the African-American and Latino majority-minority districts, particularly the
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Latino districts. It is noticeable that in states with very high minority populations
(California, Florida, New York and Texas being the four most minority-populated states)
the CVAP differential is quite large relative to other states. In those four states the simple
average CVAP differential is slightly less than 10 percentage points. In the rest of the
nation the CVAP average differential is 4.3%. This indicates the need for further research
as to why voters in majority-minority districts fail to vote at rates shown by majority
districts and why there seems to be a counter-intuitive trend: the more majority-minority
districts within a state, the lower the electoral participation by the minorities within that
state. The academic scholarship section of Chapter 2 listed five theoretical reasons why
Blacks, Latinos and Asians have differing participation rates, with language skills and
citizenship being prominent. Regardless of one or more reasons that might be posited by
future research, the facts demonstrated by the 2014 election cycle do not indicate
majority-minority districts as having a positive influence on minority participation rates.
Two further questions regarding minority turnout rates can be asked. First: it has
been shown by Table 2 that majority districts have vote participation percentages well in
excess of majority-minority districts. However, that leaves unaddressed the possibility
that voters in majority-minority districts (presumably mostly minorities) vote at differing
rates of support for racially differing candidates. The first proposition’s normative
assumption is that vote support for a descriptive candidate will be increased when
compared to participation statistics when a non-descriptive candidate is running. To test
this inquiry, Latino districts in California and Texas were evaluated. There are 29 such
districts in California and 13 in Texas. This represents almost 40% of all majorityminority districts and more than 2/3 of all Latino majority-minority districts. As was
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shown in Table 2, minority districts in California vote at a CVAP eight points below that
state’s majority districts; the same statistic for Texas is that majority-minority districts
underperform majority districts by 6.3 points. The data from each state were
disaggregated into those districts that elected a descriptive (Latino) candidate to the 114th
Congress and those that elected an Asian, African-American or white to the same
congress.
In California, 10 Latinos were elected, along with 15 whites, two Asians and two
African-Americans from the state’s 29 Latino majority-minority districts. The average
CVAP for the winning Latino candidates from the Latino majority-minority districts was
20.6; the CVAP average for all the other winners, regardless of race, was 27.1 (AAP
2016 ed., various pages). These numbers were compared to data from the United States
Election Project that show the overall, national CVAP for Latinos in the 2014 election
cycle as being 21.1. These statistics indicate that vote support for Latino candidates
running in California Latino majority-minority districts falls more than 20% below vote
support from such districts when a non-Latino is the winning candidate. The fact that a
Latino can win the election does not produce enhanced Latino voter turnout; the average
Latino turnout in such races is actually slightly below the Latino CVAP turnout
nationally (United States Election Project n.d., p1-3). If anything, the CVAP numbers are
non-intuitive: it can be inferred that Latino vote participation from a Latino majorityminority district increases when the winning candidate is a non-Latino. Voting rates
nationally for Latinos—whether in majority-minority districts or not---are substantially
the same as California voting rates in Latino majority-minority districts where the
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winning candidate is a Latino. An increase in vote support for the Latino candidate
running in Latino districts cannot be demonstrated.
In Texas, the same comparisons produce substantially similar results. Four
Latinos were elected to the 114th Congress from the state’s 13 Latino majority-minority
districts. The average CVAP for those four winners was 20.1. The remaining nine
districts elected six whites and three African-Americans with an average CVAP of 23.2
(AAP, 2016 ed., various pages). In this case, the CVAP for Latino winners was
approximately 14 % below that of non-Latino winners and the average CVAP of the
Latino winner once again fell slightly below national averages for vote participation by
Latinos.
The second question that remains to be investigated is whether racial groups vote
in majority-minority districts at rates above, below or on a par with the vote participation
rates of those groups’ national averages. The United States Election Project states that in
the 2014 election cycle the CVAP national average for non-Hispanic Blacks was 36.4; for
Hispanics was 21.1 and for Other (predominately Asians) was 24.5. Whites voted at a
CVAP rate of 40.8, and a “gap” exists between white turnout rates and the turnout rates
for all three minority groups in the 2014 election. These national average minority turnout rates (CVAP) were compared to the turn-out rates within the 107 majority-minority
districts. The 107 majority-minority districts were divided by race: 62 Latino districts, 36
African-American districts and nine for Asians. The average CVAP for each group for
2014 was computed (AAP 2016 ed., various pages).
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The Asian group (approximately 8 ½% of the sample) showed strong voting rates
compared to the United States Election Project statistic for Other. Asians in the nine
majority-minority districts had a CVAP average of 30.9 versus the national average for
Other of 24.5. This represents a 26% increment in vote participation from Asian
majority-minority district voters when compared to national averages.
Latinos (approximately 57% of the sample) showed a modest increase when the
same comparison was made between Latino majority-minority district voting rates and
Latino national averages. In the 62 majority-minority districts the average CVAP was
23.7 versus the national average of 21.1. This is a 12% increase, but the base from which
the 12% is computed is low compared to voting rates by other minorities and Latinos,
whether in or out of majority-minority districts, lag the turnout rates of other minorities.
The gap between whites and Latinos (19.7 % based on national averages and 17.1%
based on majority-minority district turnout) continues to be quite large. Also, as was
noted above, Latino vote support for winning Latino candidates from Latino majorityminority districts in the 2014 election cycle in California and Texas is actually slightly
below the Latino national average CVAP.
African-American CVAP numbers from the 36 Black majority-minority districts
(approximately 33% of the sample) showed a decline in vote turnout when compared to
the Africa-American national average. The national average CVAP for Blacks was 36.4,
but the CVAP from Black majority-minority districts was 31.9, a decline of 13%. The
gap between white and African-American vote turnout, based on 2014 national averages,
was 4.4% overall, but increased to 8.9 points when the comparison was solely to the 36
Black majority-minority districts.
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The comparisons between national average CVAP statistics and the same
computation for majority-minority districts do not demonstrate that the first proposition
can be supported. Only the small Asian sample (nine of 107 districts) showed a
substantial effect from majority-minority district formation.
As noted, the Census Bureau has shown that African-Americans overwhelmingly
supported President Obama in 2008 and 2012 by both raw numbers of voters and by vote
percentage (over 90% for Obama) (United States Census Bureau, 2013, 2-8). However,
except for those two elections for that one person and office, the CVAP percentages in
Table 2, and in the narrative explaining the “two further questions” noted above, do not
show minority electoral participation approximating those of whites and do not indicate
that minorities will increase electoral participation, even when a descriptive candidate is
in the running for congressional office. The roll-off statistics presented above could be
interpreted as evidence of a lack of enthusiasm in minority communities for electoral
participation. Once the unique circumstance of an African-American running for the
nation’s highest office had past, the drop-off in mobilization and participation was
notable. This finding of unequal electoral participation between majority and minority
populations is universal throughout the United States and is present in both the AfricanAmerican and Latino communities, groups that comprise over 90% of the 107 majorityminority districts.
Chapter Conclusion: the data do not evidence support for the first
Proposition. By any of the comparison methods utilized, and with the possible
exception of the small Asian sample, vote participation in majority-minority
districts lags the participation of residents of majority districts by a significant
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margin. Ironically, 2014 voting participation by minorities reasonably
approximates that of whites in only five states: Pennsylvania, South Carolina,
Mississippi, Georgia and North Carolina, the latter four being former members of
the Confederacy and all four placed on the VRA’s Section 5 pre-clearance list.
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Table 2: CVAP Percentages for Majority and Majority-Minority Districts (2014
Election)
STATE and NO. of
MAJORITYMINORITY
DISTRICTS (in
parens)
Alabama (1)
Arizona (2)
California (35)
Florida (9)
Georgia (4)
Hawaii (2)
Illinois (4)
Louisiana (1)
Maryland (2)
Massachusetts (1)
Michigan (2)
Mississippi (1)
Missouri (1)
Nevada (2)
New Jersey (3)
New Mexico (3)
New York (9)
North Carolina (3)
Ohio (1)
Pennsylvania (2)
South Carolina (1)
Tennessee (1)
Texas (15)
Virginia (1)
Wisconsin (1)

CVAP FOR
MAJORITY
DISTRICTS

CVAP FOR
MAJORITYMINORITY
DISTRICTS

DIFFERENTIAL

30.3
34.9
34.1
43.6
33.4
*
39.5
42.0
40.9
38.4
42.5
28.4
32.4
33.1
32.0
*
31.4
39.7
34.5
34.2
32.2
29.0
28.6
36.9
55.2

26.8
21.4
26.1
33.8
32.4
36.0
36.5
38.4
39.2
28.7
37.8
27.8
29.6
24.1
23.0
35.2
16.4
38.9
32.9
35.0
33.9
23.3
22.3
26.4
51.2

3.5
13.5
8.0
9.8
0.5
*
3.0
3.6
1.7
9.7
4.7
0.6
2.8
9.0
9.0
*
15.0
0.8
1.6
(0.8)
(1.7)
5.7
6.3
10.5
4.0
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Chapter 6
Analysis of the second Proposition: minority candidates need a preponderance of
fellow minorities in their districts in order to win elections
Chapter Precis: Chapter 6 will evaluate the Justice Department’s conclusion
that minority candidates need high levels of descriptive voters in their districts if a
reasonable expectation of minority electoral success is to be achieved. Three data
tables were prepared, one each for African-Americans, Latinos and Asians. The
data tables summarize the vote margins of winning minority candidates in the
various racial groups in recent contests. The theory underlying each table’s data
assembly is that the higher a winning vote margin in a given district election, the less
likely it is that the minority candidate needed a majority of minority residents
within the district in order to win the contest.
A further table was prepared that disaggregated the 62 Latino majorityminority districts into packed and coalitional (plurality) Latino districts. CVAP
totals for each set of the Latino districts were compiled and those totals compared.
Normatively, packed districts would be assumed to have higher vote totals than
coalitional districts because of the simple fact of having more Latino residents in a
packed district than one that was coalitional. Does the normative assumption hold?
In addition to the quantitative evaluations made and noted, above, two qualitative
arguments concerning the majority-minority concept are presented.
It has been stated frequently by proponents of majority-minority redistricting that
minority candidates for electoral office require large numbers of minority voters in their
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districts if they are to have a reasonable chance of winning an electoral contest. (Shah
2014, 267) In this scenario whites are assumed to vote en bloc, as the Supreme Court
noted in the third of the Thornburg decision’s criteria for the evaluation of (1) vote
discrimination and (2) the legal grounds for a DOJ mandate to a state for majorityminority district formation (See McKeever, Chapter 2). If that assumption is accurate,
logic would hold that highly contested races are frequent when a minority runs for office
and a preponderance of fellow minorities registered to vote will be required to “level the
playing field” and give the minority candidate(s) a viable opportunity to win an electoral
contest.
To test the theory of the need for an overwhelming presence of minority voters in
a district in order to have minority electoral success, I constructed three tables and
performed several comparisons of data. Table 3 is an analysis of the winning margins in
the 2014, 2012 and 2010 elections for Congress by the 44 voting African-American
members of the 114th Congress (AAP, 2016 ed., various pages). A decision rule was
made that carries through to the several tables of this dissertation. The winning
candidates in the 114th Congress were followed backward in time to the 113th and 112th
Congresses. If the winning member is newly elected and did not run in a prior election,
the letters “n/a” are placed in the prior year’s data slot(s). An example is Bonnie Watson
Coleman (D, 12 NJ) who won her 2014 election, but did not win the 2012 or 2010
elections and, consequently has “n/a” in the slots for her 2012 and 2010 columns. This
decision was made to test the possibility that incumbency would affect, over time, the
vote totals and/or winning margins of a repeat winner. Therefore, same-candidate
statistics were compiled. There does not seem to be any significant year-to-year
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difference in most of the three election cycles studied for candidates who are incumbents.
They receive relatively stable winning vote margins over time.
Statistical compilations were made as follows:
1-38 of 44 African-American members seated in the 114th Congress were elected
from majority-minority districts (86.4%) and 6 were elected from majority districts;
2-of the 38, 25 won election from “packed” African-American districts; 3 from
packed Latino districts; 6 from coalitional African-American districts; 3 from coalitional
Latino districts and one—Barbara Lee (D, 13 CA)—won her contest from a coalitional
Asian district;
3-of the 44 African-Americans in the 114th Congress, 35 were elected in 2012
and 2010, as well as 2014;
4-This dissertation defines a competitive election as being one in which the
division of votes (only two parties are assumed) is 55%-45% or closer. By that standard,
the African-American candidates to the 114th Congress engaged in only 4 competitive
general elections (9.1% competitive). However, of those 4 competitive elections, three
were held in white (majority) districts. This means that only one of the 38 majorityminority districts that elected an African-American to the 114th Congress saw a
competitive election (2.6%). All competitive elections for the 2014 and 2012 postapportionment election cycles are highlighted in the Table.
5-Of the 39 African-American members who won in both of the postapportionment elections (78 contests in 2014 and 2012), only 5 competitive elections
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occurred (6.4% competitive). Three of the five were in majority districts and only one
competitive election occurred in an African-American majority-minority district in each
of 2012 and 2014.
6-In the 2014 election cycle, 20 of the 44 African-American winners had no
primary election opponent (they are noted by a single asterisk beside their names in the
Table) and an additional 4 had no general election opponent.
7- The average winning percentage of the 38 African-American members who
won 2014 races from majority-minority districts was 79 %. This statistic assumed that a
vote percentage of 80% was assigned to the 4 candidates who had no general election
opposition. If a higher rating of between 80 and 100% was given to such candidates, the
winning percentage could rise slightly to as high as 81%. If winners from only packed
districts are considered (25 members) the winning percentage rises by only
(approximately) ¾ of a point. Packing does not alter the voting patterns. The average
winning percentage from 2012 was substantially the same as 2014; the margin for 2010
was reduced slightly to 76%.
There appears to be little competition in elections from these African-American
majority-minority districts. Arguments that they foster electoral competition and
candidate emergence do not seem to be supported by Table 3’s evaluation of AfricanAmerican districts. The majority of the African-American candidates in 2014 ran in
either a primary or a general election without opposition and they won non-competitive
elections with very large winning margins in all three of the election cycles studied. We
are confronted with a situation in which majority-minority districts representing all races
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vote at lower rates than majority districts (Table 2), yet the winning margins for AfricanAmerican candidates are extremely high and competitive elections extremely rare (Table
3). This is the reverse of the logical implications stated previously. This also is evidence
of wasted votes. Packing into majority-minority districts simply results in extremely high,
and unnecessary, victory margins while simultaneously exhibiting evidence of low voter
participation. The “wasted vote” thesis is common in scholarly literature (Lublin 1997;
Stephanopoulos 2015) and is combined with the theory that packing minorities into a few
districts ‘bleaches” surrounding districts. The packed districts elect minority Democrats
and the “bleached” districts elect majority Republicans. This raises a logical inquiry as to
the possibility of a structural permanence in American politics whereby DOJ
maximization demands result in an unintended trade-off: minority Democratic seats in
legislatures, notably in congressional districts, in return for the possibility of long-term
Republican dominance of the House of Representatives.
The “wasted votes” finding rebuts the assumption that minorities need
overwhelming numbers of fellow minorities to be elected. A review of Appendix 1 in
conjunction with Table 3 shows that, for African-Americans, the theoretical need for
huge numbers of descriptive voters within a district in order to assure an AfricanAmerican’s election needs to be challenged. Of the 44 voting Blacks seated in the 114th
Congress, six were elected from majority white districts whose average Black residency
population was under 20% and a further 13 were elected from majority-minority districts
whose African-American population was less than a majority. Of the 13, nine won from
districts where the Black residence population was 38% or lower. In summary, 43% of
successful congressional contests with African-American winners (19 of 44) had resident
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district populations below 50% Black and 15 of the 19 had Black populations of 38% or
less. These numbers imply that widespread packing as a universally-applied prescription
to ensure minority election seems to be a dubious policy. In any one district packing
could be necessary, but the inflexible “one-size-fits-all” maximization approach by DOJ
simply exacerbates the wasted votes problem and its consequence—the dilution of
minority voting power in districts contiguous to majority-minority districts.
The above statistics reference African-Americans, but the pattern of minority
election without overwhelming support by descriptive voters applies to all minorities. In
the 2014 election cycle, 16 of 84 minorities were elected from majority districts
(Appendix 1). This increased in the 2016 elections to 20 of 94 (Marcos, n.d., 1-4). More
than 20% of currently seated minority members in the House were not reliant on DOJ
maximization policies and, when consideration is given to minority members elected
from districts that are coalitional, the percentage of minorities from districts that are not
“packed’ rises to well more than a third of the House minority membership. This suggests
that a monolithic, in-all-cases approach to maximization by DOJ should be tempered by a
case-by-case evaluation of a redistricting map to discern the actual need for packing to
enhance minority electoral opportunity and to mitigate the problem of wasted votes.
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Table 3: Winning Vote Margins for African-Americans in the House (2010, 2012,
2014)
State

District

Member
name and
party

ALA

7

CAL

13

Terri Sewell
(D)
Barbara Lee
(D)
Karen Bass
(D)
Maxine
Waters (D)
Corrine
Brown (D)*
Alcee
Hastings (D)
Frederica
Wilson (D)
Sanford
Bishop (D)*
Hank
Johnson (D)
John Lewis
(D)
David Scott
(D)
Bobby Rush
(D)*
Robin Kelly
(D)*
Danny Davis
(D)*
Andre Carson
(D)
Cedric
Richards (D)
Donna
Edwards (D)
Elijah
Cummings
(D)
John Conyers
(D)
Brenda
Lawrence (D)
Keith Ellison
(D)*
Bennie
Thompson

37
43
FLA

5
20
24

GEO

2
4
5
13

ILL

1
2
7

IND

7

LOUIS

2

MARY

4
7

MICH

13
14

MINN

5

MISSI

2

MajMin
district?
Y/N
Y

2014
vote %

2012
vote %

2010
vote
%

Racial
designation
AF/Lat/As/Wh

72

Packed or
coalitional
district?
P/C
P

Unopp

76

Y

88

87

84

C

AS

Y

84

86

86

C

LAT

Y

71

71

79

C

LAT

Y

65

71

63

P

AF

Y

82

88

79

P

AF

Y

86

Unopp

86

P

AF

Y

59

64

51

P

AF

Y

Unopp

74

75

P

AF

Y

Unopp

84

74

P

AF

Y

Unopp

72

69

P

AF

Y

73

74

80

P

AF

Y

79

71

n/a

P

AF

Y

85

85

82

P

AF

N

55

63

59

Y

69

55

65

P

AF

Y

70

71

83

P

AF

Y

70

77

75

P

AF

Y

80

83

77

P

AF

Y

78

n/a

n/a

P

AF

N

71

65

68

Y

68

67

61

AF

WH

WH
P

AF
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MISSO

1
5

NEWJ

10
12

NEWY

5
8
9
13

NCAR

1

12
OHIO

3
11

PENN

2

SCAR

6

TEX

9
18

23
30

33
UTAH

4

VIR

3

WISC

4

(D)
William Lacy
Clay (D)*
Emanuel
Cleaver (D)
Donald Payne
Jr. (D)*
Bonnie
Watson
Coleman (D)
Gregory
Meeks (D)*
Hakeem
Jeffries (D)*
Yvette Clark
(D)*
Charles
Rangle (D)*
G. K.
Butterfield
(D)
Alma Adams
(D)
Joyce Beatty
(D)*
Marcia Fudge
(D)*
Chaka Fattah
(D)*
James
Clyburn (D)
Al Green
(D)*
Sheila
Jackson Lee
(D)*
Will Hurd (R)
Eddie
Bernice
Johnson (D)
Marc Veasey
(D)*
Mia Love
(R)*
Bobby Scott
(D)*
Gwen Moore
(D)

Y

73

79

74

C

AF

N

52

61

53

Y

85

88

97

N

61

n/a

n/a

Y

95

90

88

C

AF

Y

92

90

n/a

P

AF

Y

89

87

91

P

AF

Y

87

91

80

P

LAT

Y

73

75

59

P

AF

Y

75

n/a

n/a

C

AF

N

64

68

n/a

Y

80

89

83

P

AF

Y

88

89

89

P

AF

Y

73

94

63

P

AF

Y

91

78

78

C

AF

Y

72

75

70

C

LAT

Y
Y

50
88

n/a
79

n/a
76

P
C

LAT
AF

Y

87

73

n/a

P

LAT

N

50

n/a

n/a

Y

94

81

70

P

AF

Y

70

72

69

C

AF

WH
P

AF
WH

WH

WH
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Table 4 follows and parallels Table 3’s format, assumptions and procedures. It is
an analysis of the winning margins in the 2014, 2012 and 2010 elections by the 30 Latino
members of the 114th Congress. The racial groups in this study were disaggregated and
analyzed separately for the second proposition because of the possibility that Latino
electoral needs differed from those of Blacks, as was argued by Casillas and Edwards in
Chapter 3.
As in Table 3, several statistical compilations were made:
1-25 of 30 Latino members seated in the 114th Congress were elected from
majority-minority districts (83.3%) and 5 were elected from majority districts.
2-Of the 25, 21won election from packed Latino districts; 4 won election from
coalitional districts. Unlike African-American members, Latino Representatives had no
“crossover” electoral success. No Latino MCs were elected to the 114th Congress from
African-American or Asian majority-minority districts. It was noted earlier in this paper
that Latino candidates might need to be treated by DOJ differently than AfricanAmerican candidates. The lack of cross-racial elections is possible evidence of this
supposition.
3-Of the 30 Latinos in the 114th Congress, 18 were elected in 2012 and 2010, as
well as 2014.
4- The definition of a competitive election (55%-45% or closer) from Table 3
applies to Table 4. The Latino candidates to the 114th Congress had 5 competitive
elections out of 30 (16.7%); one of those elections was in a majority district. Therefore, 4
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of 25 majority-minority districts that elected a Latino to the 114th Congress had
competitive elections (16%). The competitive elections are highlighted in Table 4.
5-Of the 25 Latino members who won from Latino majority-minority districts in
both the 2012 and 2014 post-apportionment elections, (50 contests in 2014 and 2012) 3
competitive elections were held in those 50 contests (6.0 %).
6-In the 2014 election cycle, 10 of 30 candidates had no primary opponent (they
are noted by a single asterisk by their names in the Table) and an additional two had no
general election opponent. All five of the Texas winners—four Democrats and one
Republican—ran without a primary opponent.
7-The average winning percentage of all the 25 Latino members who won 2014
races from majority-minority districts was 70%. If only packed districts are considered
the winning percentage rises only by (approximately) ½ %. As was the case for Blacks in
Table 3, whether a district is packed or not does not seem to affect voting behavior in the
districts studied. The 2012 and 2010 numbers are almost exactly the same as the 2014
compilation;
The Latino numbers indicate a continuation of the pattern discerned for AfricanAmericans: low voting participation in majority-minority districts (Table 2), coupled with
high winning margins and many primary and general election contests lacking opponents.
Latino numbers evidence vote participation that is somewhat better than AfricanAmericans, but give little evidence of enhanced competition for office or of the need for
packing districts with fellow minorities in order to achieve electoral success. It would
appear that the 70% average winning vote margin by Latino election winners in Latino
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majority-minority districts indicates that the wasted votes/vote dilution problems noted
for African-American majority-minority districts are present in the Latino election
contests studied.
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Table 4: Winning Vote Margins for Latinos in the House (2010, 2012, 2014)
State

District

Member name
and party

ARIZ

3

Raul Grijalva
(D)*
Ruben Gallego
(D)
Tony Cardenas
(D)
Pete Aguilar
(D)
Grace
Napolitano (D)
Xavier Becerra
(D)
Norma Torres
(D)
Paul Ruiz (D)
Linda Sanchez
(D)
Lucille RoyalAllard (D)
Loretta Sanchez
(D)
Juan Vargas (D)
Ron DeSantis
(R)*
Mario DiazBalart (R)
Carlos Corbell
(R)
Ileana RosLentinen (R)
Raul Labrador
(R)
Luis Gutierrez
(D)
Albio Sires
(D)*
Michelle Lujan
Grisham (D)*
Ben Ray Lujan
(D)
Nydia
Velazquez (D)
Jose Serrano
(D)*
Ruben Hinojosa
(D)*
Bill Flores (R)*

7
CALIF

29
31
32
34
35
36
38
40
46

FLOR

51
6
25
26
27

IDA

1

ILL

4

NEWJ

8

NEWM

1
3

NEWY

7
15

TEX

15
17

MajMin
district?
Y/N
Y

2014
vote
%

2012
vote
%

2010
vote
%

Racial
designation
AF/Lat/As/Wh

50

Packed or
coalitional
district?
P/C
P

56

58

Y

75

n/a

n/a

P

LAT

Y

75

74

n/a

P

LAT

Y

52

n/a

n/a

P

LAT

Y

60

66

74

P

LAT

Y

73

86

84

P

LAT

Y

63

n/a

n/a

P

LAT

Y
Y

54
59

53
68

n/a
63

C
P

LAT
LAT

Y

61

59

77

P

LAT

Y

60

64

53

P

LAT

Y
N

69
63

71
57

n/a
n/a

P

LAT
WH

Y

unopp

76

67

P

LAT

Y

51

n/a

n/a

P

LAT

Y

unopp

60

69

P

LAT

N

65

63

51

Y

78

83

77

P

LAT

Y

77

78

74

P

LAT

Y

59

59

n/a

C

LAT

Y

62

63

57

C

LAT

Y

89

95

94

C

LAT

Y

97

97

96

P

LAT

Y

54

61

56

P

LAT

N

65

80

62

LAT

WH

WH
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Joaquim Castro
(D)*

Y

76

64

n/a

P

28

Henry Cuellar
(D)*
Filemon Vela
(D)*
Jaime Herrera
Beutler (R)
Alex Mooney
(R)

Y

82

68

56

P

LAT

Y

60

62

n/a

P

LAT

N

62

60

53

WH

N

47

n/a

n/a

WH

34
WASH

3

WVIR

2
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Table 5 is a continuation of the explanations of Tables 3 and 4 and evaluates
electoral data of Asian and Native American members elected to the 114th Congress.
Because of small sample size a researcher must be cautious as to conclusions.
1—5 of the 12 Asian and Native American minorities were elected from majority
districts (3 of 10 Asians and 2 of 2 Native Americans). This is a higher percentage than
that experienced by Latinos or African-Americans.
2—Of the 7 majority-minority districts only 2 were packed and 5 were
coalitional.
3—Of the 12 Asian and Native American office holders in the 114th Congress, 8
(i.e. 2/3) were elected after 2010. Seven of 10 Asians were not in Congress in 2010. This
demonstrates this past decade’s rise of Asian House Membership.
4—There were only 26 elections in this sample (10 from majority districts and 16
from majority-minority districts). There were 5 competitive elections in the postapportionment election cycles (highlighted), 3 of which were from majority districts
(30%) and 2 from majority-minority districts (12.5%). All competitive elections were in
the Asian sub-set: 5 of 21 overall and 2 of 16 from majority-minority districts.
5—Average winning margins for all Asian candidates from majority-minority
districts are lower than that for African-Americans and Latinos, particularly in California.
In California, only one of the six minority winning candidates (all Asians) had a vote
percentage in excess of 59%. Also in California, the winning margins are not only
lower, but in the five electoral contests in which an incumbent ran for office (and won) in
2014, the winning margin declined in each case when compared to 2012. These statistics
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prompt a query as to whether California’s 2012 and 2014 elections—the first held under
its newly installed independent commission redistricting system and its “top-two”
primary election system—exhibited increased levels of candidate emergence and
competition. The top-two system of a single primary regardless of party affiliation or
independent status guarantees a general election between opponents, but does not
guarantee that any such election will be deemed to have been “competitive.” As noted,
the sample sizes are small and the data must be treated with caution.
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Table 5: Winning Vote Margins for Asians and Native Americans in the House
(2010, 2012, 2014)
State

District

Member
name and
party

Maj-Min
district?
Y/N

2014
vote
%

2012
vote
%

2010
vote
%

CAL

6

Doris Matsui
(D)
Ami Bera (D)
Mike Honda
(D)
Judy Chu (D)
Ted Lieu (D)
Mark Takano
(D)
Mark Takai
(D)
Tulsi
Gabbard (D)*
Tammy
Duckworth
(D)*
Grace Meng
(D)

Y

73

75

72

Packed or
coalitional
district?
P/C
C

N
Y

50
52

52
74

n/a
68

C

Y
N
Y

59
59
57

64
n/a
59

71
n/a
n/a

C
P

AS
WH
LAT

Y

52

n/a

n/a

P

AS

Y

79

81

n/a

C

AS

N

56

55

n/a

Y

unopp

68

n/a

Markwayne
Mullin (R)—
Native
American
Tom Cole
(R)—Native
American

N

70

57

n/a

WH

N

71

68

unopp

WH

7
17
27
33
41
HAW

1
2

ILL

8

NEWY

6

OKLA

2

4

Racial
designation
AF/Lat/As/Wh
LAT
WH
AS

WH

C

AS
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A further check on the conclusion reached, above, that tables 3, 4 and 5 do not
demonstrate the need for large numbers of descriptive voters if a minority is to be elected
to Congress, was considered prudent. An argument could be made that, since majorityminority districts are composed of both packed districts and coalitional districts, the
overall statistics reviewed could mask the voting behavior of one type or the other.
Disaggregation was therefore necessary to see if differences between districts having a
majority of a single minority (a packed district) evidenced voting behavior significantly
different from majority-minority districts having no majority minority (a plurality, or
coalitional, district).
Table 6 addresses this question of whether there are differences in voting behavior
between majority-minority districts that are packed vs. those that are coalitional. Of the
107 majority-minority districts identified by this dissertation, 62 of them are in Latino
districts. Because of small sample sizes no comparison of either the Asian districts (only
one packed district to compare against eight coalitional districts) or African-American
districts (26 packed against only 10 coalitional) was made. However, the Latino sample
was larger and more balanced (34 packed vs. 28 coalitional). Table 6 utilizes CVAP
percentages, which are defined in the explanatory text of Chapter 5 and Table 2.
The CVAP percentages for all Latino districts, regardless of the race/ethnicity of
the winners from the districts for the 2012 and 2014 post-census elections, were averaged
and compared (AAP, 2016 ed., various pages). Of the 34 packed districts designated as
Latino, two had to be eliminated because of no opposition in the general election in
Florida, and Florida state officials reported no CVAP percentage. The packed Latino
sample size was therefore 32. Of the 28 Latino coalitional districts, one Florida election
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had to be dropped for the same reason. The coalitional sample size was therefore 27. For
2014 the 32 packed districts averaged a CVAP percentage of 21.4; the 27 coalitional
districts had a CVAP percentage of 28.0. In other words, the average coalitional Latino
district had almost 31% more voters in the 2014 election cycle than did the average
packed Latino district.
As a check on the 2014 election year figures, the same statistics were calculated
for the 2012 presidential election. The voting percentages are much higher for a
presidential year, but the large spread in voter turn-out between packed and coalitional
districts remained. Packed Latino districts in 2012 had a CVAP percentage of 44.4;
Latino coalitional districts had a CVAP percentage of 53.3. Simply stated, the average
Latino coalitional district in the 2012 election year had almost 21 % more voters than the
average packed Latino district in the same election cycle.
One of the four propositions proffered by the Justice Department for the creation
of majority-minority districts is that minorities will participate in increasing numbers if it
is shown that a descriptive representative has a very good chance of being elected. A
packed district has a preponderance of same-race residents and logic would dictate that
the chance of a descriptive representative getting elected in that circumstance is greatly
enhanced when compared to an election held in a coalitional (plurality-only) district.
However, the expected CVAP from packed districts did not occur. Coalitional districts,
not packed districts, showed the higher level of voter participation. Why? This
dissertation theorizes that this is more evidence of packed districts wasting votes. In a
packed district, particularly in “super-packed” districts where the single race minority
residence percentage is 60, 65 or 70%, the election of the minority candidate might be
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taken for granted. Potential voters, white or minority, might have lessened enthusiasm for
the contest because they believe their votes don’t matter. In this theory the election is a
foregone conclusion and voters stay away. In a coalitional district, however, minorities
are in the majority, but more than one racial group could have a significant presence in
the contest. Voters of the different racial groups, white or minority, will mobilize and
participate in an effort to see “their” descriptive representative elected. Coalitional
districts therefore have a greater proportion of competitive electoral situations than do
packed districts and the competition breeds enhanced voter turnout.
This enhanced turnout can work both ways for minorities. Organized pluralities of
minority voters can elect a descriptive representative, but so can whites. Of the 46
coalitional districts identified 19 elected a minority and 27 elected a white (Appendix 1).
The 27 whites were in large measure elected from Latino coalitional districts (21 of 27).
This circumstance has a measure of logic to it. The Department of Justice declared after
the 2000 census that all Latinos were to be considered minorities for redistricting
purposes, regardless of the fact that 52% of Latino respondents self-identified as whites
(Census Bureau, 2013). It should not be surprising that majority candidates have
electoral success in Latino districts when many of the residents have a duality of identity:
minorities as Latinos and majority whites by self-identification.
Even in coalitional Latino districts experiencing higher CVAP percentages than
packed Latino districts, the average CVAP for those 27 coalitional Latino districts of 28.0
does not compare favorably with the 2014 state CVAP averages for majority voters
shown in Table 2. In the four states with the most Latino majority-minority districts
(California, Florida, New York and Texas have almost 84% of such districts) the majority
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CVAP percentages were 34.1, 43.6, 31.4 and 28.6 respectively. Only in Texas, and only
in a comparison using the national CVAP coalitional percentage of 28.0, did Latino
majority-minority districts approach parity with majority voting patterns.
The findings of Table 6 correlate with the findings of Tables 2 through 5. Packed
majority-minority districts do not show evidence of increased levels of electoral
competition or candidate emergence, nor do these districts evidence heightened levels of
voter turnout; victory margins are so high that it is questionable whether minority
candidates require districts that are composed overwhelmingly of fellow minorities if
they are to win elected office. Wasted votes seem to be the norm. Coalitional districts
exhibit better performance than packed districts when competition and voter turn-out are
considered, although the enhanced performance still trails comparable majority district
statistics.
Since equivalent data for Asian and African-American districts were not reviewed
because of the potential variability of small sample sizes, it is difficult to draw sweeping
conclusions about packed vs. coalitional districts for all majority-minority electoral
jurisdictions. However, the reality of current redistricting practice is that Latino majorityminority districts comprise well more than half of all such units, and statistical
information affecting such a proportionately large sample must be given serious
consideration as being universally applicable.
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.Table 6: CVAP Comparison of Packed vs. Coalitional Latino Districts (2012, 2014)
State

District

ARIZ

3
7
6
9
10
11
16
19
20
21
22
25
26
29
31
32
34
35
36
37
38
39
40
41
42
43
44
46
47
51
53
9
14
23
25
26
27
4
1

CALIF

FLOR

ILL
NEV

2012
CVAP
Packed
41.6
39.3

2012 CVAP
Coalitional

2014 CVAP
Packed

2014 CVAP
Coalitional

24.0
19.4
47.9
50.4
48.8
63.2

40.6

28.4
27.7
28.1
36.3
23.7

53.6
57.3
35.6

28.7
33.4
23.6

51.2
56.4
61.2
46.2
46.6
47.8
45.2
41.9

29.4
24.9
37.8
19.3
22.2
19.6
18.1
15.4

47.4
58.3
50.9

29.8
25.4
21.2

57.4
47.5
44.5

27.7
16.0
18.9

49.1
54.7
50.6
45.1

23.8
22.8
18.6
23.4

54.1
41.0

26.5
20.7

56.4
50.4
n/a
61.7
n/a
58.9
n/a
47.8

29.1
27.7
Unopposed
35.6
Unopposed
35.3
unopposed
28.4

48.0

19.9
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NJER
NMEX

NYRK

TEX

AVERAGES

4
8
9
1
2
3
7
13
14
15
7
15
16
18
20
22
23
27
28
29
33
34
35
2012 Packed
2012
Coalitional
2014 Packed
2014
Coalitional

56.4
50.1

28.4
19.1

55.8
57.6
48.5

26.1
36.9
31.6

55.2
42.5
50.7

37.1
14.7
16.5

42.1
47.9

14.3
14.2

57.0
40.2
37.0

33.0
23.3
17.3

46.9
39.7

24.4
18.2

54.4
44.8
43.5
43.3
35.7
38.5
37.0
36.5
44.4
53.3

31.0
26.2
26.2
19.5
14.0
16.0
19.6
20.6

21.4
28.0

Additional Counter-Arguments to Maximization and Packing as Policy: in
addition to the arguments based on the statistics contained in Tables 3 through 6, there
are qualitative arguments questioning the basic causality of VRA enforcement policies. Is
DOJ’s enforcement of the act a primary causal mechanism for electoral progress by
minorities? Is the VRA responsible for the vast majority of the increase in minority
seating in Congress? Can other causal mechanisms be assumed?
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The first counter-argument that could be made is that much of the growth in
minority representation, particularly among Latinos and Asians, is due to simple
population increases that produce each year proportionately more and more potential
minority voters. America today is roughly 1/3 minority and in 1960, the date of the
closest census to the VRA’s initial enactment, the total minority percentage of the United
States was slightly less than 20% (United States Census Bureau, September, 2002). This
dissertation did not evaluate minority vs. majority voting patterns over the past 55 years,
but simple logic would lead to the conclusion that a 65% increase in minority residents
(an additional 50,000,000 minority residents when the percentages are translated into
population) had much to do with the expansion of minority seating (Census Bureau
March, 2011; 2012). Whether the VRA strictures had been in effect or not, this line of
argument holds that the proportionate minority resident increase in the U.S. population
in recent decades would have led to some indeterminate percentage increase in
descriptive representation in a congress with a fixed number of seats.
A second causal argument questioning the efficacy of the VRA can be made
concerning residence patterns.

This alternate theory is in the form of a question that

can’t be answered definitively without a significant amount of additional research. Using
African-Americans as an example, how many of the 44 African-American representatives
in Table 1 were elected to the 114th Congress because of the VRA’s majority-minority
emphasis and how many were likely to have been elected in any event--without VRA
assistance--because their constituencies were packed with minorities, caused not by
conscious redistricting, but by pre-existing residence patterns? In this query, it is assumed
that a preponderance of minority voters in many districts caused the elections of minority
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representatives, but that the packing of minorities into those districts was a societal
phenomenon based partly on African-American agency and partly on housing
discrimination, but not on a redistricting mandate of DOJ. Table 1 shows that at the time
of the 1982 amendments, and prior to any redistricting under majority-minority concepts,
21 Blacks held office in the House. Immediately after the 1990 census and redistricting,
that number had risen to 26 in the 102nd Congress, with the 1992 elections resulting in
seating of a further 12 Black representatives to the 103rd Congress in January, 1993.
Scholars commonly assume that this jump from 26 to 38 was caused by DOJ’s
maximization mandates (Grofman 1998, 28-34). Since the VRA’s majority-minority
requirements were not in effect for elections prior to November, 1992, this argument
assumes that all of the 26 pre-1992 African-American members were elected from
districts that were naturally-occurring concentrations that were either packed with
African-American residents or which had near-majority populations of AfricanAmericans. The minority populations in these 26 districts were based on pre-existing
residence patterns having nothing to do with the VRA.
Appendix 1 shows that 31 Blacks were elected to the 114th Congress from
elections held in packed or coalitional African-American districts. Can it be assumed that
the above-noted 26 African-American districts prior to the 1993 seating were
substantially unchanged in 2015? Did residence patterns, particularly in urban areas
where many concentrations of minorities occur, remain reasonably constant? That might
be a stretch of fact and logic, but if a constancy of residence can be demonstrated, then
the VRA’s contribution to the 2015 African-American congressional delegation could be
as little as five seats (31 less 26) and no more than 12 over what would have occurred
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naturally by means of residence patterns. In this argument the summation of the 1993 vs
2015 statistics is that the effect of the VRA’s enforcement by DOJ was very modest.
These statistics, if correct, can only be interpreted as meaning that, in the 22 years after
the 12 seat increase in African-American seating from the 102nd to the 103rd
Congresses, VRA enforcement and the cascade of legal actions intended to add strength
to DOJ’s policies had a relatively small effect on African-American electoral success.
The implication of the potential argument of “residence theory” is that geography,
and not mandated redistricting under VRA guidelines, accounts for much of the electoral
progress of African-Americans. In effect, most of the African-Americans in Congress
would have been elected in any event, simply because of where they lived and not
because of any zeal for VRA enforcement by the Civil Rights lawyers in the Justice
Department (Silver, 2013). If residence theory is accepted, it requires a believer to view
the VRA’s majority-minority concept as being far less effective than its proponents
would hope, while accepting the rest of the VRA as a vital piece of Civil and Voting
Rights legislation.
Additional questioning of the long-term causality and effectiveness of DOJ’s
policies comes from an analysis of Grose. Grose notes that in 1992, the first year of
elections featuring majority-minority redistricting, the number of Black majority districts
was 32; prior to that it was 17. In 1992, 38 Black legislators were elected to the House
(Table 1), two of whom were elected from white majority districts (Gross 2011, 39).
During the 22 years from 1992 to 2014 two additional redistricting cycles occurred, along
with 11 congressional elections. During that span African-American majority-minority
districts increased by four to 36 and the number of Black MC’s increased by six to 44
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(Table 1, Appendix 1). However, six of the Black members in the 114th Congress came
from white majority districts (Appendix 1). Simple math tells us that, in 1992, 36 of 38
African-American MC’s were elected from non-white districts (Grose 2011, 39); for the
114th Congress, 38 Blacks were elected from non-white districts, an increase of only two
representatives from non-white districts in 22 years. Of those 38, six elections came from
Latino districts, and one from an Asian district, leaving only 31 Blacks being elected
from districts that were designated African-American by being either packed or
coalitional (Appendix 1). It is obvious that African-American growth in congressional
representation is coming from majority districts or coalitional districts where either
Latinos or Asians are the plurality racial group, and not from packed districts formed
under DOJ mandates.
A review of the numbers presented does not indicate a substantive difference
between the 114th Congress statistics for African-Americans and the 1992 numbers,
other than the fact that Black growth in representation does not appear to be coming from
packed, African-American districts. This finding leads to a questioning of the efficacy of
the concept of the majority-minority district as it is currently interpreted and enforced by
the Department of Justice.
Chapter Conclusion: the analysis of Tables 3, 4, 5 and 6 indicates that there
is a lack of support for the second Proposition’s assertion that minorities need large
numbers of descriptive voters in order to achieve electoral success. The Asian/Native
American sub-set of data must be treated with caution because of small sample size,
but the Latino and African-American election result summaries are much larger.
Those summaries demonstrate that minorities tend to get elected from majority-
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minority districts by very large margins, frequently without the competition of a
primary or general election opponent, and that packing the districts with higher and
higher percentages of minorities simply wastes votes and adds little to winning
margins.
This finding of little support of the need for high levels of descriptive voting
support among minority candidates is particularly notable among AfricanAmerican congressional contest winners, where 43% of the 114th Congressional
cohort of African-Americans came from districts where Blacks represented less
than 50% of the district’s residents and where more than a third of the cohort was
elected from districts where the Black residence percentage was 38% or lower
(Appendix 1).
The combination of the objective fact of enormous minority population
growth in the United States, the causal implications of “residence theory” and the
data shown by Tables 2 through 6 lead this dissertation to question the “in-allcases” demand by DOJ for the maximization and packing of majority-minority
districts. These concepts need to be rethought if the intent of Congress is to be
realized.
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Chapter 7
Analysis of the third and fourth propositions
The third and fourth propositions will be evaluated together because an
assumed increase in minority candidate emergence resulting from majorityminority redistricting (the third proposition) strongly implies an increase in
competitive elections in those majority-minority districts (the fourth Proposition).
Chapter Precis: three tables were compiled using electoral data from 2010,
2012 and 2014 elections in the states of California, Florida, New York and Texas.
These four states have almost 1/3 of all House seats, but also almost 2/3 of all
majority-minority districts. Comparisons in prior chapters tested within racial
groups; this chapter will test in-state data, regardless of the race of the congressional
seat-holder. In-state comparisons were made in electoral results between majority
districts and majority-minority districts to determine within each form of district
the frequency of competitive elections, the level of electoral opposition and the
degree of candidate emergence. Do majority-minority districts equal their majority
counterparts in these three criteria? Can the third and fourth propositions of DOJ
be demonstrated?
Further tests and comparisons were made based on data found in AAP, 2016 ed.
The purpose of the three new tables compiled is to compare the electoral characteristics
of districts within a state, whether or not the district is majority or majority-minority and
whether or not the winning candidate was a minority of any race. The comparisons of
Tables 7 A, B and C have reviewed electoral results in the states of California, Florida,
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New York and Texas. These states were chosen because of their sample size. They are
America’s four most populated states and have been apportioned 143 of the 435 voting
seats in the House (slightly less than a third). They also contain significant concentrations
of minorities. Of the 107 majority-minority districts identified for this study, 68 of those
districts (almost 64%) are located in the four states. The 143 districts are broken out into
75 majority districts and 68 majority-minority districts. The items compared are:
1)

Winning vote percentages of majority districts vs. winning percentages in

majority-minority districts during the post-apportionment election cycles of 2012 and
2014;
2)

The number of competitive elections held in post-apportionment elections

in the majority and majority-minority districts. A competitive election is defined, as
before, as being where the two-party vote split is 55-45 or closer (54-46, 53-47, etc.).
Competitive elections are highlighted in the tables;
3)

The number of unopposed elections (either in a primary or a general

contest) in majority or majority-minority districts in the 2014 cycle. A single asterisk
beside a winning candidate’s name indicates that the member was unopposed in his/her
primary election. The word “unopposed” means that the member won without an
opponent in the 2014 general election.
4)

The number of newly elected members of Congress emerging from

majority districts vs. majority-minority districts in the 2012 and 2014 elections.
Table 7A presents data on majority districts in the four states; Table 7B does the same for
majority-minority districts. Table 7C compares winning vote percentages for candidates
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in majority districts and for winning candidates in majority-minority districts in the 2010,
2012 and 2014 election cycles.
Competitive elections: Congress is not famous for having incumbents facing
stiff re-election fights every two years, but following the definition of a competitive
election presented above, and comparing the post-apportionment elections of 2012 and
2014 in the four selected states, majority district winning candidates were found to have a
total of 24 competitive elections—11of 75 in 2014 and 13 of 63 in 2012. This is an
overall percentage of 17.4%. Majority-minority districts in the same electoral cycles and
states had 15 such elections---11 of 68 in 2014 and 4 of 62 in 2012. This is an overall
percentage of 11.5%. It is notable that in the majority-minority subset 11 of the 15
competitive elections were held in California where the nation’s most independent
redistricting commission became operative for the 2012 election year. The “top two”
voting system also was in effect at that time. If we eliminate California, the 33 majorityminority districts in Florida, New York and Texas had only four competitive elections in
64 contests in 2012 and 2014—6.3 %. If the same reduction is made for majority
districts, 16 competitive elections were held in 104 contests in the same years. This is
14.3 %. Either way, majority districts seem to foster a much higher percentage of
competitive elections, although the absolute number of such elections is not
overwhelming.
Electoral Opposition: In 2012 and 2014 all of California’s 53 districts, both
majority and majority-minority, had primary and general election opposition between and
among multiple candidates. As noted previously, California’s tandem of a commissionbased redistricting and a “top-two” alternative voting system were in effect for these
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election cycles. A top-two primary does not guarantee a general election with two
candidates, but it is extremely unlikely that an unopposed general election would occur.
In Florida, New York and Texas, the opposite was true, particularly for majority-minority
“contests.” In Florida, 5 of 9 majority-minority congressional races had either no primary
opponent or general election opponent for the winner; in New York the equivalent
comparison was 8 of 9 and in Texas 13 of 15. Overall, those 3 states had 26 of 33 (almost
79%) of their 2014 elections held without a primary or general election opponent in their
majority-minority districts. Majority districts in 2014 were somewhat better. Overall,
majority districts in Florida, New York and Texas had 39 of 57 elections in which no
opponent for the winner contested either the primary or general election. This is a bit
more than 68%. Again, majority-minority districts seem to exhibit fewer competitive
attributes than majority districts.
Candidate emergence: Six first-time election winners became members from the
68 majority-minority districts and took seats in the 114th Congress subsequent to the
2014 elections—this represents an 8.9 % turnover in majority-minority districts from
California, Florida, New York and Texas. Of the Six, four were from California (districts
11, 25, 31 and 35), and one each from Florida (district 26) and Texas (district 23). The
comparable statistic for those states’ majority districts is 12 of 75 (16%), nearly double
the percentage found in the measured majority-minority districts. The new majority
district members were from California (districts 33 and 45), Florida (districts 2, 13, and
19), New York (districts 1, 4, 11, 21 and 24) and Texas (districts 4 and 36).
Looking at the raw numbers presented—18 new members to the 114th Congress
from the four states--- has a limitation: the ability to distinguish in the turnover numbers
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the degree of causality attributable to districting for majority or majority-minority
purposes. The obvious statistic is that in the 2014 election cycle majority districts
produced twice as many new members as did majority-minority districts in the four
states. That finding correlates with the observations of this dissertation that majorityminority districts underperform their majority counterparts in many areas of comparison.
However, more research will be needed over multiple election cycles to distinguish
potential randomness from true trend lines. Incumbents lose a very modest percentage of
their races, but turnover also occurs because of other unpredictable and random events
such as a member’s health issues, ethical challenges (Florida and Pennsylvania each
experienced such matters in the 2016 election cycle), retirement plans and the potential
financial remuneration of an alternate career.
The statistics in Table 7C present an Overall average for each election cycle and,
additionally, are broken out by state for each cycle. The statistics show that in all three
Overall averages, and in 11 of the 12 state breakouts, minority candidates had higher
winning margins than their majority counterparts. The one exception is Texas in the preapportionment election of 2010. In the 2012 and 2014 contests, the higher winning
margins shown by Texas’ majority districts vis-à-vis its majority-minority districts in
2010 were reversed, with the majority-minority districts exhibiting higher win
percentages than their majority peers. Texas gained four seats after the 2010 census
reapportionment—more than any other state--which resulted in a significantly revised
apportionment map for 2012. Three of the four seats gained by Texas became majorityminority districts. It is possible that the unusually large minority population gain by
Texas between 2000 and 2010 affected that state’s winning vote statistics for 2012 and
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2014. New York’s unusual gap between majority and majority-minority numbers skew
the Overall category, but that circumstance doesn’t change the fact that in 11 of 12
instances the majority districts had lower winning percentages than the majority-minority
districts. This is an indication that majority districts produce more competitive contests
than do majority-minority districts. Texas’ percentages in 2012 were very close, with less
than a 1% differential, but grew somewhat in 2014.
The winning vote margins in Table 7 C recommend a comparison to Table 2, a
state-by state listing of voting percentages (CVAP) for all majority and majority-minority
districts for the 2014 election. How many age-eligible voters actually show up at the
polls? The Table 2 compilation shows clearly that voter turnout in majority-minority
districts lags well behind voter turnout in majority districts. The CVAP percentage for
California’s majority districts was eight points higher than California’s majority-minority
counterparts; the same gap in Florida was 9.8 %; in New York 15% and in Texas 6.3%.
Chapter Conclusion: the tabular data in this Chapter 7 confirm the
indications in Chapters 5 and 6. The various tables demonstrate that majorityminority districts attract fewer voters to electoral contests than their majority peers
(Table 2), yet they produce higher winning vote margins, along with evidence of
reduced candidate emergence and restricted electoral competition (Tables 3, 4 and
7 A-C). Also, the comparison in Table 6 of voting behavior in packed districts vs.
coalitional districts indicates that pouring more and more of like minorities into a
district does not engender enhanced electoral participation. The conflation of these
facts suggests strongly that propositions 3 and 4 cannot be supported.
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Table 7A: Majority District Characteristics from California, Florida, New York and
Texas
STATE

District

POSTAPPORTIONMENT WINNING
% 2014

POSTAPPORTIONMENT WINNING
% 2012

CALIFORNIA

1
2
3
4
5
7
8
18
23
24
28
30
33
45
48
49
50
52
1
2
3
4
6
7
8
10
11
12
13
15
16
17
18
19
21

61
75
53
60
76
50
68
68
75
52
77
66
59
65
64
60
71
52
70
51*
65
78
63*
64
66*
62*
67*
unopposed
75*
60*
62*
63*
60*
65*
unopposed

57
71
54
60
74
52
57
70
73
55
77
60
n/a
n/a
61
58
68
51
70
n/a
65
76
57
59
59
52
64
63
n/a
unopposed
54
59
50
n/a
78

FLORIDA

PREAPPORTIONMENT
WINNING %
2010
n/a
n/a
59
61
63
n/a
n/a
69
unopposed
58
65
65
n/a
n/a
62
63
63
n/a
80
n/a
n/a
77
n/a
69
65
56
67
71
n/a
48
59
67
n/a
n/a
63
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NEW YORK

TEXAS

22
1
2
3
4
10
11
12
17
18
19
20
21
22
23
24
25
26
27
1
2
3
4
5
6
8
10
11
12
13
14
17
19
21
24
25
26
31
32
36

58*
54
68*
55*
53
88*
58
80*
56*
50*
64*
61*
55
unopposed
62*
60*
50*
68*
71*
77*
68*
82
unopposed
85*
61
89
62*
90
71*
84
62*
65*
77
72
65*
60*
83
64*
62
76

55
n/a
59
58
n/a
81
n/a
81
64
52
53
68
n/a
61
52
n/a
57
75
51
71
65
unopposed
n/a
64
58
77
61
79
71
91
53
80
85
61
61
58
68
61
58
n/a

n/a
n/a
72
56
n/a
76
n/a
75
62
n/a
55
59
n/a
53
57
n/a
65
61
n/a
90
89
66
n/a
71
66
80
65
81
72
87
n/a
62
78
69
82
n/a
67
83
63
n/a
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Table 7B: Majority-Minority District Characteristics from California, Florida, New
York and Texas
STATE

DISTRICT

POSTAPPORTIONMENT WINNING
% 2014

POSTAPPORTIONMENT WINNING
% 2012

CALIFORNIA

6
9
10
11
12
13
14
15
16
17
19
20
21
22
25
26
27
29
31
32
34
35
36
37
38
39
40
41
42
43
44
46
47
51
53

73
52
56
67
83
88
77
70
51
52
67
75
58
72
53
51
59
75
52
60
73
63
54
84
59
69
61
57
66
71
87
60
56
69
59

75
56
53
n/a
85
87
79
52
57
74
67
74
58
62
n/a
53
64
74
n/a
66
86
n/a
53
86
68
58
59
59
61
71
60
64
57
71
61

PREAPPORTIONMENT
WINNING %
2010
72
48
65
n/a
80
84
76
n/a
52
68
68
67
n/a
unopposed
n/a
n/a
71
n/a
n/a
64
84
n/a
n/a
86
63
67
77
n/a
56
79
55
53
n/a
n/a
62
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FLORIDA

NEW YORK

TEXAS

5
9
14
20
23
24
25
26
27
5
6
7
8
9
13
14
15
16
7
9
15
16
18
20
22
23
27
28
29
30
33
34
35

65*
54
unopposed
82
63*
86
unopposed
51
unopposed
95*
unopposed
89
92*
89*
87*
88*
97*
unopposed
63*
91*
54*
68*
72*
76*
67*
50
64*
82*
90*
88
87*
60*
63*

71
63
70
88
63
unopposed
76
n/a
60
90
68
95
90
87
91
83
97
76
61
78
61
68
75
64
64
n/a
57
68
90
79
73
62
64

73
52
60
79
60
86
67
n/a
69
88
n/a
94
n/a
91
80
81
96
73
81
78
56
n/a
70
n/a
67
n/a
48
56
65
76
n/a
n/a
53
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Table 7C: Summary of Winning Vote Percentages for Majority and MajorityMinority Districts in California, Florida, New York and Texas

ELECTION YEAR AND
STATE

WINNING
PERCENTAGE
IN MAJORITY
DISTRICTS

WINNING
PERCENTAGE
IN MAJORITYMINORITY
DISTRICTS

PERCENTAGE
BY WHICH A
MAJORITYMINORITY
DISTRICT’S
WIN
PERCENTAGE
EXCEEDS THAT
OF A
MAJORITY
DISTRICT

2014POSTAPPORTIONMENT
OVERALL
CALIFORNIA
FLORIDA
NEW YORK
TEXAS

66.0
64.0
66.0
62.9
70.1

70.5
65.1
71.2
88.6
71.7

+6.8
+1.7
+7.9
+40.8
+2.3

2012POSTAPPORTIONMENT
OVERALL
CALIFORNIA
FLORIDA
NEW YORK
TEXAS

64.2
62.4
62.7
62.5
68.5

70.3
66.1
71.4
86.3
68.9

+9.5
+5.9
+13.9
+38.1
+.6

2010-PREAPPORTIONMENT
OVERALL
CALIFORNIA
FLORIDA
NEW YORK
TEXAS

67.8
64.4
65.6
62.8
74.8

70.3
68.6
68.3
86.1
65.0

+3.7
+6.5
+4.1
+37.1
-13.1
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Chapter 8
Analysis of the fifth Issue
Should DOJ end its “hands off attitude” regarding a state’s chosen method
of redistricting and become an advocate for enhanced minority electoral
opportunity through the medium of state-by-state adoption of independent
redistricting commissions?
Chapter Precis: Chapter 8 examines historic turn-over rates in Congress and
compares them to the rate of new-member seating in recent Congresses from states
where the redistricting was performed by an independent redistricting commission
(California), or by the equivalent of an independent commission; in the later cases
the redistricting was performed by non-elected experts and directed by court order
(Florida and Virginia). Does redistricting performed by independent commissions
promote new candidate emergence and congressional seating at equal or higher
rates than redistricting performed by legislators? Do minorities experience equal or
higher rates of electoral success in districts formed by commissions when compared
to success rates in elections following legislative redistricting? Is there evidence that
minorities can achieve wins in electoral contests in “minority influence” districts
where districts are deliberately “unpacked” as part of the redistricting strategy?
Should DOJ adopt a policy of active support for redistricting commission adoption
by the many states?
Electoral contests can be won where the election is between a challenger and an
incumbent or, in the case of an open seat, between two non-incumbents (the infrequent
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cases of special elections are ignored). The previous sentence is an easily-stated fact, but
getting a challenger to run for Congress is often a daunting task because popular “legend”
consistently emphasizes the very high success rate of incumbents and, by implication, a
corresponding lack of open seats from which new candidates, particularly minorities,
would have far greater opportunity than in a race against an incumbent. The reality of
incumbent-protecting gerrymandering is a disincentive to any new candidate, whether
majority or minority because it curtails the number of open seats, or seats where an
incumbent could experience a serious challenge.
Member Turn-over Rate in Congress: The paragraphs below will show that the
number of open seats available to new candidates is far greater than popular supposition
and that the number of open seats is notably expanded when redistricting is performed by
an independent commission. Running against an incumbent is always a difficult task, but
if DOJ could demonstrate that a significant number of open seats were available on a
continuing basis, majority and minority candidates presumably would emerge and
competition for office would be enhanced. The key to this reasoning is the ability of DOJ
to demonstrate that seats in Congress turn over at surprisingly high rates in “normal”
circumstances and that the turn-over rate is significantly increased when independent
commissions remove gerrymandered redistricting from the purview of political elites.
Both sets of circumstance are reviewed, below.
A high rate of congressional turnover is counterintuitive, but factual. Someone,
somewhere, put into print that the likelihood of reelection of a sitting member is 90% and
that percentage is part of what is commonly called “the incumbency advantage.” Anyone
reading that statistic without putting it into proper context will think—falsely—that
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Congress is populated by centenarian members and senators who have been there since
the founding. Incumbency advantage implies that little or no new blood gets into
Congress because of the difficulty of unseating a “veteran” of Congress and because of
the assumed paucity of open seats. The 90% statistic has been repeated many times
without challenge and it needs to be measured against facts.
I searched the internet for turnover rates in Congress—both House and Senate. I
found Congresses’ own official report on this matter from The Congressional Research
Service Report to Congress: First Term Members of the House of Representatives and
Senate, 64th-113th Congresses, January 25, 2013, reference R41283. The data start in
1915, the date of the first Congress after the admission of Arizona and New Mexico as
our 47th and 48th states, and the date the first Congress electing the current total of 435
House members was seated. The data set ends in January, 2013 (the 113th Congress), but
the data for the 114th Congress has been found and is presented below.
The 90 % statistic is very misleading. As noted, it seems to indicate an ossified
membership in the House with no invigoration by new members and no new or
innovative thinking. The truth is that the House is continually turning over, and rapidly
so. Freshman members are added constantly and, for good or for ill, they bring change
and difference into the Congress. The mistaken fixation on the 90% number is presumed
by this dissertation to be the result of a common statistical error: that of confusion
between the probability of a single, isolated event and a series of like events over time. It
could well be true that in any one district and in any one election year the 90%
probability of a member getting re-elected holds true. However, over several election
cycles that 90% number becomes a red herring. To truly evaluate membership change in
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Congress, and its possible effect on minority participation, we should not be looking at
the 90% re-election number of a single contest. We should be looking at the turnover rate
over time, a statistic that includes election results incorporating incumbency, retirements
and deaths. The turnover rate has averaged 16.6% per Congress during the 102 years of
the Congressional Research Service’s report, not the 10% implied by the incumbency
advantage statistic. This is a very large difference between the supposition implied by the
90% number and reality.
The facts are below. The numbers shown are the freshmen members and senators
sworn in for the listed congress.
110th Congress—Jan/2007----52 members, 10 senators
111th Congress---Jan/2009----54 members, 10 senators
112th Congress---Jan/2011----91 members, 12 senators
113th Congress---Jan/2013----75 members, 12 senators
114th Congress---Jan/2015----60 members, 13 senators
Total Turnover in the period noted= 332 members and 57 senators
In spite of the formidable (and misleading) 90% statistic, the House and Senate,
particularly the House, turn over rapidly. The statistics for other periods of time vary plus
and minus, but the concept of rapid turnover is confirmed from whatever point you start
or end on the Congressional Research Service charts. The 332 members represent a 76%
House turnover in the January, 2007 to January, 2015 timeframe. The numbers could
hide a few instances of elections that do not represent a true turnover—such as the re-
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election of a member after a defeat in a prior election cycle and the election of a member
in a new district formed after the member’s state was downsized after apportionment.
Such events are relatively rare and the fact stands that the House and Senate turn over
much more rapidly than is commonly supposed.
Turnover in an Election Held After Redistricting by an Independent
Commission in California: a second look at Tables 7A and 7B is warranted. The
columns in each table headed by “PRE-APPORTIONMENT WINNING % 2010”
contain the letters “n/a” nineteen times for the state of California. Each instance of “n/a”
represents an election in 2012 where the “n/a” (the 2010 California incumbent) did not
return to Congress. When California redistricted following the 2010 census it was the
first time in the nation’s history that a large state redistricted by use of an independent
citizen commission whose members were non-politicians and who were not picked by
politicians. Their decisions were made under the guidance of a set of strict decision rules;
those decisions were final and were not subject to override by a legislature or veto by a
governor. Previously, Arizona had redistricted using an independent citizen commission
after the 2000 census, but its results must be viewed with caution because of small
sample size (8 districts compared to California’s 53).
California in 2012 held its 53 congressional district elections utilizing the map
prepared by the non-politicians noted above. Because no one on the commission had
incumbency to protect, the state map was drawn with other considerations in mind, such
as rules governing district compactness, contiguity and the retention of communities of
interest. The new districts when compared to the old were unrecognizable. Geographic
boundaries and the demographics of the constituents had changed dramatically. In many
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cases the only retention was the district number and seven members decided to retire
rather than attempt to run in districts where they had little or no name recognition (AAP,
2016 ed, 150). The results are instructive. The 19 seats taken by new members
represented the largest turn-over by one state into one Congress ever recorded. The
turnover rate of 19 out of 53 seats (almost 36%) is more than double the 16.6% long-term
average of congressional turnover noted above.
“…the commission in August, 2011 adopted a new map that radically and more
logically rearranged the state’s 53 seats. Under the 2001 map, mangled lines had
produced a delegation so safe that just one House seat changed partisan hands one time in
ten years’ of elections…The new map threw 27 incumbents into 13 districts and created
14 seats with no resident incumbent (AAP, 2016 ed., 150).”
The creation of the 14 seats with no incumbent and the retirement of seven
members gave both minority and majority candidates electoral opportunities to contest
many open seats. Of the 19 first term winners, 7 came from majority districts out of 18
contests; the state’s majority-minority districts produced the remaining 12 new members
from 35 contests. Among the 19 first term members from California were six minorities
(two Asians and four Latinos) (AAP, 2016 ed., 142-322). The importance of California’s
2012 election to minority electoral success cannot be gainsaid. Table 1 shows the 112th
Congress as having 71 minority members, including 24 Latinos and 7 Asians; the
following 113th Congress has 78 minority members, including 28 Latinos and 9 Asians:
four additional Latinos and two additional Asians were elected to the 113th Congress, the
exact numbers of the new minority members produced by the 2012 election in California.
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Was California’s experience in the 2012 election cycle unique? A problem with the
California redistricting map and its effect on that state’s reseating of its congressional
delegation is that redistricting occurs only once per decade per state. In addition, the use
of a map created by a truly independent commission, acting under strict decision rules
and free from gubernatorial veto or disaffirmation by a legislature, has only recently
come into America’s electoral calculus in a significant way. The experiences of Florida
and Virginia in the November, 2016 elections give strong evidence that California in
2012 was not unique and that redistricting by truly independent non-politicians will
dramatically reduce incumbent-protecting gerrymandering and open many seats to new
candidate emergence and its correlated effect of increased electoral competition.
Florida and Virginia in the 2016 Elections: shortly before the 2016 elections,
each of these states had redistricting maps imposed on them by courts. In Florida, a state
court-imposed redistricting map applied to all of the state’s congressional and state
districts. In Virginia, the federal court’s redrawn map applied only to 2 of 12
congressional districts, with miscellaneous, non-substantive changes elsewhere in the
state.
Florida: In November, 2010 Florida voters approved by ballot initiative
constitutional amendments for both congressional and state redistricting that were bitterly
opposed by political elites. The complete text of the specific initiative language follows:
“(Districting) may not be drawn to favor or disfavor an incumbent or political party.
Districts shall not be drawn to deny racial or language minorities the equal opportunity to
participate in the political process and elect representatives of their choice. Districts must
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be contiguous. Unless otherwise required, districts must be compact, as equal in
population as feasible, and where feasible must make use of existing city, county and
geographical boundaries (Ballotpedia, Florida Redistricting, n.d., 1).”
Unlike many ballot questions, the language quoted is in plain, easily understood
English and most efficient. In relatively few words it ends gerrymandering by Florida’s
politicians, requires VRA compliance and mandates observance of “the three C’s” of
compactness, contiguity and respect for existing communities of interest. Unlike
California’s ballot initiative, Florida voters did not establish a commission for
redistricting, but the adopting language quoted above was very similar to California’s and
imposed decision rules on the legislature that greatly restricted the potential for
“wheeling and dealing” for political gain by the legislators. Rules of this nature are
crucial to the proper and objective functioning of an independent commission. Without
them, the commissioners might produce maps that could be challenged successfully for
any number of reasons, notably alleged VRA non-compliance.
After failing to stop the adoption of the new constitutional amendments by
litigation and a publicity campaign, the Florida legislature chose to ignore the new laws
and redistrict as they saw fit. A citizen-based lawsuit challenging the legislature’s
redistricting map was filed in early 2012. After nearly four years of litigation, the State
Supreme Court of Florida agreed that the constitutional amendments had been ignored.
Since the legislature could not/ would not (after three special legislative sessions) agree
on a new map compliant with the constitutional amendments adopted in 2010, the court
accepted as compliant a map drawn by experts recommended to the court by The League
of Women Voters, Common Cause of Florida and interested individuals. These experts
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acted in the capacity of an ad hoc, independent commission and drew the legallycompliant map without regard for incumbency. This court-imposed map was used for the
2016 elections (Ballotpedia, Redistricting in Florida, n.d., 1-3). The court-approved map
realigned many districts, primarily in the central and northern parts of the state. Latino
populations were left relatively unaffected, but significant populations of AfricanAmericans were transferred to new districts.
As in California in 2012, the effect of contesting an election with a districting
map drawn by fully independent non-politicians was striking. Florida’s ad hoc
“commission” produced a map compliant with the 2010 constitutional changes and the
result was that ten of Florida’s 27 seats turned over in the 2016 election cycle. This
effectively duplicated the same circumstance of California’s 2012 congressional
elections. Some Florida districts were reconfigured to the extent that the only remaining
identity was the district number. As a result, several Representatives either retired or
chose to run in other districts.
Florida in 2016 indicates that California’s experience in 2012 was not a random
aberration. Between the two states, and single election in each state, the election
immediately following the independently produced maps resulted in the seating of 29
first term members out of 80 contests. This is a 36 % turnover rate and more than double
the historical rate of new seating noted in the referenced CRS report. These statistics
demonstrate that redistricting by independent, non-politicians, absent the need to
gerrymander for incumbency, produces electoral maps that open seats to competition and
result in the turnover of congressional membership to “new blood” at rates far in excess
of rates experienced when legislatures perform the redistricting function.
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How did minorities fare in the elections studied? Noted above was the fact that
California’s 2012 election produced six freshmen minority members out of the 19 first
term representatives. Florida in 2016 produced a further four first term minority members
out of its ten new members (representatives Murphy, Soto, Lawson and Demings).
Representative Lawson is an African-American who replaced an incumbent AfricanAmerican who was accused of serious criminal violations and who lost her primary
contest (Derby, 2017).
Ten of the 29 new seats from the 2012 California and 2016 Florida elections were
filled by minorities It will be shown below that Virginia’s 2016 redistricting produced an
eleventh first term minority member (representative McEachin). He was elected from
District Four, the newly formed coalitional majority-minority district produced by that
State’s partial redistricting for 2016 elections. This sums to 11 first term minorities out of
the 30 new members from the elections reviewed (37%).
The Florida election results in 2016 were interesting because of the above-noted
4-out-of 10 new minority members elected, but also for a second reason: two of the four
new minority representatives (Demings and Lawson) were from districts that were
deliberately reconfigured to be minority influence districts. District Five (Lawson) was
unpacked from a district that had its African-American residence percentage reduced
from 51.8% to 45%; District 10 (Demings) was configured from a majority district with a
64.7% white residency to a coalitional district having 25% Black and 21 % Latino
population. Both of these districts elected African-Americans as first term members to
the 115th Congress (Wolf 2016; Isbell 2015). Lawson’s District Five was particularly
offensive to the state court because its 140 mile meander through northern Florida
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“served to dilute the Democratic vote in North and central Florida, allowing Republicans
to pack Democrats to make the surrounding districts safer for Republicans (Klas, 2015).”
The California and Florida data indicate that turnover of seats and enhanced
minority electoral opportunity are notably increased when redistricting is performed by
appointed non-politicians who make redistricting decisions under the guidance of firm
decision rules and who are not subject to the veto powers of a governor or reversal by a
legislature.
Virginia: Bobby Scott’s Third district was challenged by the NAACP and others
as an example of racial gerrymandering and unnecessary packing. Scott’s district was the
only majority-minority district in the state drawn after the 2010 Census reapportionment
(a synopsis of the case history in given in Chapter 2). The multi-year litigation process
ended when SCOTUS on May 23, 2016 upheld a lower court’s finding that District Three
was packed for racial vote-dilution purposes in violation of the VRA (Ballotpedia,
Redistricting in Virginia, n.d., 1-2). Since the legislature was unable to agree on a
revised map, the lower court appointed a panel of federal judges, advised by election law
and redistricting experts, to act as an independent, ad hoc commission and to redraw
Virginia’s map; this new map was upheld by SCOTUS and used for Virginia’s 2016
federal and state elections.
A complete revision of Virginia’s 2010 census redistricting was not ordered by
the court, primarily because the plaintiffs contested only Scott’s District Three
overpacking and requested only the relief necessary to correct the racial imbalance found
by the court in that district. The substantive changes were to District Three and
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contiguous District Four. Scott’s district was “unpacked” and many of his AfricanAmerican residents transferred to District Four. After this was done, District Three was
no longer the sole majority-minority district in the state and Districts Three and Four
became coalitional, African-American majority-minority districts. Prior to the
realignment of the resident populations of Districts Three and Four, District Three had a
Black population of 56.3%, but this was reduced by the court-ordered remapping to
45.3%; District 4’s prior percentage of Black residents was 31.1% and this was increased
to 40.9% (AAP-2016 ed.; Cain 2015). Both districts became coalitional Black Influence
districts and mirrored the experiences of Florida’s districts Five and 10 (above); the
redistributed populations in Districts Three and Four re-elected Scott (he is now a 13 term
Democratic incumbent from District Three) and a first term Black Democratic
Congressman, Donald McEachin, from a formerly solidly Republican District Four that
previously had elected a majority member.
The results of the limited independent remapping in Virginia in 2016 are not as
dramatic as the full-state data generated by California in 2012 and Florida in 2016, but
the approach to redistricting employed by the experts hired by the court in Virginia is
instructive. Professor Bernard Grofman, a nationally recognized scholar in redistricting
matters, was appointed by the court as Special Master for the redistricting changes (Cain
2015). Scott’s District Three was “unpacked” as previously noted on the theory that he
had a well-established incumbency advantage and it was assumed that he needed only a
very modest cross-over vote by whites to be re-elected. Scott’s “surplus” Black residents
were transferred to District Four to form, in Grofman’s phrase, a “minority opportunity
district (Cain 2015).” The wasted votes in Scott’s district were put to productive use in
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McEachin’s District Four. As did Lawson and Demings in Florida, McEachin and Scott
won without the overwhelming numbers of fellow-minorities that DOJ’s maximization
and packing strategies mandate. This is particularly true of McEachin, who ran with a
40% Black residency population, and without the 12 term incumbency record established
by Scott.
These Virginia elections are further indications that the wisdom and efficiency of
DOJ majority-minority policies must be challenged. The state’s legislature had
overpacked District Three and kept District Four’s minority percentage diluted for
incumbency protection for the District Four representative, Randy Forbes. The
independent redistricting process reversed those decisions and a minority was added to
congressional membership.
The Crucial Nature of the Open Seat: this Chapter 8 has two closely related
purposes. The first is to demonstrate that the thought of congressional turnover being
drastically curtailed by the intimidating nature of the Incumbency Advantage is an
exaggeration. The CRS report on this matter shows that, in the context of long-term
averages, roughly 1 in 6 congressional seats turns over every two years. Seats become
open in the course of events far more frequently than is popularly supposed. The second
purpose is to demonstrate how redistricting maps drawn by truly independent nonpoliticians can result in the increased election of first term members because such maps
are the work product of citizens disinterested in incumbency. Open seats are greatly
increased when maps are drawn without regard for incumbency retention and the result is
a significant increase in first term seating by both majority and minority candidates. The
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record shown above indicates that independently drawn maps more than double the longterm average turnover of congressional seats.
Chapter Conclusion: The “turn-over effect” of independently drawn
redistricting maps resulting in open seats is notable, particularly when minority
seating is considered. The more than doubling of the historic turnover rate noted in
the above text applies to both majority and minority candidates. The full remapping
for elections in California in 2012 and Florida in 2016, and the partial remapping of
Virginia for 2016, produced 30 first term representatives out of 81 contests, of
whom 11 (37%) are minorities. One of the conclusions drawn from Table 1 and its
following narrative was that minorities are increasing their absolute seating in
Congress, but to a percentage of Membership in the House that is far below the
minority percentage of our population. The 37% new minority seating resulting
from the three elections researched is actually higher than the percentage of
minorities in America’s current populace. (Census Bureau, March, 2011) These
facts necessarily bring into question the wisdom of current DOJ policies regarding
efforts to enhance minority electoral opportunity. Should DOJ reconsider its
neutrality as to redistricting methodology and adopt a more pro-active stance
favoring independent commissions?
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Chapter 9
A Summary of Findings and Conclusions
Chapter Precis: final conclusions will be summarized separately for the four
propositions and the fifth Issue concerning independent commissions. Additional
commentary follows the conclusions.
The Four Propositions
This dissertation has concentrated on the VRA’s enforcement by the Department
of Justice and on the state-by state process of decennial redistricting. Research on the
four propositions and fifth Issue presented in the Introductory Chapter has discovered
nothing that would contradict Mayhew’s observations that our congressional
representatives are “single-minded seekers of re-election” and that “politics is best
studied as a struggle among men to gain and maintain power (Mayhew. Congress: The
Electoral Connection, 5-6).” Regardless of the equalitarian intent of federal law and
federal enforcement policy, the stark fact is that the VRA and its enforcement protocols
are subject to a legal disconnect: all districts from which members of Congress are
elected are formed at the state level of governance and federal officials responsible for
enforcing the law have nothing to do with that process, other than an after-the-fact
verification of any state’s compliance with the VRA and a commencement of lengthy and
expensive litigation in the event of an alleged VRA violation. With the exception of the
few states which have adopted an independent, non-politician commission for
redistricting, district formation is performed by legislators deeply conscious of
incumbency protection and party dominance. We are left with a system that has flaws on
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both sides. Justice Department VRA compliance policies are questioned by this
dissertation as being inefficient, with unintended and deleterious consequences for
minorities. This questioning extends to the state-controlled process of decennial
redistricting where what is best for citizens seems to take second place to what is best for
the politicians performing the redistricting exercise. Conclusions based on the research
data compiled are presented below, and are followed in an Addendum by prescriptive
recommendations for policy change by DOJ.
The four propositions and fifth Issue presented in the Introduction are repeated,
below:
“The first proposition is that minorities will increase their rates of electoral
participation when it is demonstrated that a descriptive representative has a fair and
reasonable opportunity to achieve office. Minorities will take the time to participate and
invest in the victory of the minority candidate and vote to see that descriptive
representative elected.”
The first proposition was tested in Chapter 5 by means of a comparison of Citizen
Voting Age Population statistics in the 25 states that contain one or more majorityminority districts (Table 2). The vote participation percentages by all citizens in those
states were divided between voting rates in majority districts and voting rates in majorityminority districts. Two comparisons were made: (1) same-state average CVAP of all
majority districts within a state versus the same-state average CVAP of all majorityminority districts within that state and (2) the CVAP for individual majority-minority
districts within a state versus that state’s average CVAP for its majority districts. These
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comparisons reveal a consistency: throughout the United States voting rates in
majority-minority districts fall far below voting rates in counterpart white majority
districts. This is particularly true among African-American and Latino voters. With the
exception of the unique candidacy of Barack Obama, the data examined do not
demonstrate that the presence of a majority of minority voters in a congressional district
produces increased electoral participation by minorities. The first Proposition is not
supported and is rejected.
“The second Proposition is the assumption by DOJ that minority candidates need
minority voters to achieve electoral success…. Packed districts in this logical thread
produce the preponderance of minorities needed to elect a minority candidate and give
potential candidates the confidence to run in elections where fellow minorities have
significant voting power.”
To test the second proposition, Chapter 6 presented Tables 3,4 5 and 6 which (1)
disaggregated African-American, Latino and Asian/Native American winning vote
margins in electoral contests (Tables 3, 4 and 5) and (2) compared voting rates among
Latino voters in packed Latino districts versus coalitional Latino districts (Table 6). The
Asian sample was small and was approached with caution, but the African-American and
Latino sets in Tables 3 and 4 were sufficient to demonstrate conclusions. Additionally, a
decision rule was adopted: a “competitive” election was defined as being one in which
the winning split of votes in a two party election was 55%-45% or closer (54-46, 53-47,
etc.).
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The data demonstrate two findings that are universal throughout the United States
for the elections researched. The first is that average winning margins by minority
candidates are very high—far beyond any need for packing districts with fellow
minorities to ensure an election by a minority. African-Americans’ average winning
margins were almost 80% and Latinos’ were 70%. It also was demonstrated that packing
a majority-minority district had little effect on winning margins. The second finding is
that competitive elections in majority-minority districts are uncommon, particularly in the
African-American data set (Table 3). Within the African-American contests studied, only
one competitive election in a majority-minority district was held in 2014 (out of 38
contests); among candidates who won contests from majority-minority districts in both
2012 and 2014 the percentage of competitive elections declines to two out of 78. Also,
24 out of 44 winners in 2014 contests had no opponent in either the primary or general
election.
Latino competitive performance is somewhat better, but marginally so. Latinos
engaged in four of 25 competitive races in the 2014 cycle; when candidates who won in
both 2012 and 2014 are evaluated, the number of competitive elections declines to three
out of 50 contests. Twelve of 30 contests in 2014 were held without the winner having
either a primary or general election opponent.
A corollary question is whether voting behavior is influenced more by packing a
district with a majority of a single minority or by forming coalitional districts in which no
single minority is a majority, but where the collective minority residence percentage
aggregates to a majority of the district’s population. It was demonstrated in Table 6 that
the 62 Latino majority-minority districts showed significant differences in voting
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participation between coalitional and packed districts. Coalitional districts produced far
more voters (a 31% increment) than did packed districts. The finding that coalitional
Latino districts outvote packed Latino districts by significant margins prompts a query
regarding the wisdom of the perceived need to pack districts so that a minority can win an
election. Would coalitional influence districts be a more efficient method of providing
minority electoral opportunity?
Chapter 6 noted that more than 20% of all minorities to the 115th Congress came
from majority districts not reliant on DOJ’s majority-minority enforcement strategies and
that 43% of African-Americans elected to the 114th Congress came from districts where
the African-American residence percentage in their districts was less than 50%. This
demonstration of the lack of a need for the universal packing strategy of DOJ was
reinforced by the 2016 electoral results in Florida and Virginia presented in chapter 8.
Four districts in those states were consciously re-formed as coalitional, influence districts
during their court-ordered redistricting processes. Two of the districts (Three VA and
Five FL) were unpacked and had their minority population percentages reduced
significantly. The remaining two (Four VA and 10 FL) were given plurality AfricanAmerican populations well short of packed status. In all four districts African-Americans
won election, with three of the four winners being first term members of Congress.
The data examined fail to show any support for the second Proposition and it is
rejected. Winning margins are so high that packing districts must be questioned as an
unnecessary practice that simply dilutes minority voting power. When coupled with
Table 2’s demonstration that majority-minority districts generate less vote participation
than majority districts, we are faced with the fact that DOJ demands are producing
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electoral districts that show little competition and lower than desirable vote participation,
but with very high winning margins. Wasted minority votes through either nonparticipation or unusually high winning margins seem to be the only constants.
Two additional qualitative arguments questioning the causality of DOJ
enforcement policies were presented in Chapter 6. The first argument is purely logical.
The Census Bureau has recorded enormous increases in America’s minority populations,
notably in the 2000 and 2010 census compilations. Proportionate to our overall
population, minorities have gone from less than 20% of populace in 1960 to over a third
of populace in 2010. In a Congress with a fixed number of seats, a logical supposition
would be that minorities would achieve a higher and higher number of those seats as their
proportion of the population rose. Table 1 demonstrates that such increased seating has
occurred, but “population theory” says that an unspecified percentage of these increases
are not related to the VRA or its enforcement. In population theory, raw numbers of
potential descriptive voters accomplish the goal of increased minority seating. Population
theory was not examined in detail by this dissertation, and it remains as an intriguing
logical argument seeking confirmation.
The second of these qualitative arguments presented in Chapter 6 is referenced as
“residence theory” and, like the first argument, holds that much of minority electoral
success in the U.S. has little to do with initiatives of the federal government. Residence
theory attributes minority wins in electoral contests to the societal fact that we live in
segregated communities where minorities tend to concentrate. It is these pre-existing
concentrations of minorities that form many of our majority-minority electoral districts
and which are chiefly responsible for minority election. Therefore, DOJ’s maximization
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and packing demands have a limited role in minority electoral results because the packing
occurs by means of Black agency or discrimination, not by federal mandate. References
to Table 1, Appendix 1 and Grose were made which indicated the possibility that
residence theory has some measure of validity and that the growth of African-American
congressional seating is coming from coalitional and majority districts, not from packed
districts formed by DOJ fiat.
“The third Proposition is that the opportunity for a minority to be elected to a
legislature from a majority-minority district necessarily implied that minority candidates
would emerge to run for seats. The reasoning is very simple: the more frequently such
candidates emerge, the higher the probability that our legislatures will see increasing
numbers of minority representatives. DOJ has demanded of states that a clear and legally
enforceable opportunity for minority election was to be demonstrated as often as
possible. Once electability was demonstrated, minority candidate emergence presumably
would follow. DOJ’s redistricting demands, centering on maximization, were the federal
government’s method of choice to demonstrate an increased opportunity for minority
electability and to give minorities the incentive to run for office from such districts.”
“The fourth Proposition logically flows from the third. More minority candidate
emergence means more competition for office, whether or not that competition is
between minorities or between minorities and majority candidates.”
The third and fourth propositions were examined together in Chapter 7 because of
their presumed connection: increased candidate emergence and an increase in competitive
elections are a logical pairing. Tables 7A, 7B and 7C were compiled in order to test for
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evidence of the frequency of competitive elections, the presence or absence of electoral
opposition and instances of new candidate emergence. Electoral results from the states of
California, Florida, New York and Texas were chosen as the data base because those
states have the dual distinction of containing approximately 1/3 of all seats in Congress as
well as almost 2/3 of the majority-minority districts identified by this dissertation. Please
note that Tables 3 through 6 were broken out by racial category and within-race statistics
were compiled. Tables 7A through 7C are in-state comparisons of majority districts vs.
majority-minority districts (regardless of the racial identity of the winning candidate) that
are a check on Tables 3 through 6.
The data compilations of Tables 7A through 7C addressed four topics:
1)

Winning vote percentages of majority districts vs. winning percentages in

majority-minority districts during the post-apportionment election cycles of 2012 and
2014 and the pre-apportionment contests of 2010;
2)

The number of competitive elections held in post-apportionment elections

in the majority and majority-minority districts. A competitive election is defined, as
before, as 55-45% or closer;
3)

The number of unopposed elections (either in a primary or a general

election) in majority or majority-minority districts in the 2014 election.
4)

The number of newly elected members of Congress emerging from

majority districts vs. majority-minority districts in the 2012 and 2014 elections.
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Table 7A presented data on majority districts in the four states; Table 7B did the
same for majority-minority districts. Table 7C compared winning vote percentages for
candidates in majority districts and for winning candidates in majority-minority districts
in the 2010, 2012 and 2014 election cycles.
Competitive elections: the number of competitive elections to Congress
throughout the United States, regardless of a district’s status as majority or majorityminority, is far lower than theories of democratic governance would find desirable. That
said, the data base demonstrated that, if California results are included, majority districts
produced almost 55% more competitive elections in the states and election cycles studied
than did majority-minority districts in the same jurisdictions and cycles. Specifically,
majority districts had 24 out of 138 competitive contests (17.4%) and majority-minority
districts 15 of 130 (11.5%). If California were eliminated from the data base for this
topic (because its “top two” primary system almost always produces a general election
with two candidates), the results change dramatically. Majority-minority districts in
Florida, New York and Texas had only 4 of 64 competitive elections in the 2012 and
2014 cycles (6.3%); .in the same cycles, majority districts produced, proportionally, more
than twice the number of competitive elections than the majority-minority districts (16 of
104, or 14.3%).
Electoral Opposition: once again, congressional elections throughout the United
States, regardless of a district’s status as majority or majority-minority, evidenced far
lower rates of opposition among candidates than what democratic theory would deem to
be desirable. However, the pattern noted above for competitive elections is repeated for
the topic of electoral opposition. Majority districts in the states and cycles studied had
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almost 15% fewer instances of primary or general elections held without and opponent
than did majority-minority districts in the same states and election cycles.
Candidate Emergence: eighteen first term members entered Congress from the
states and elections studied. Of those 18, 12 were from majority districts and six from
majority-minority elections. This is a ratio of two to one in favor of candidate emergence
from majority districts.
Table 7C: this table is another view of the conclusions drawn from the winning
vote margins shown in tables 3 and 4, but in this instance data concerning all candidates
from all districts of a given state were compiled, without being restricted to racial
groupings. The results parallel those of tables 3 and 4. In 11 of the 12 cycles studied
minority districts had higher winning vote margins than their majority counterparts.
The above data do not demonstrate confirmation of either the third or fourth propositions
and they are therefore rejected.
Chapter Conclusion Regarding the Four Propositions: a continuing finding
in these comparisons is that electoral competition, candidate emergence and voter
participation in majority-minority districts are significantly lower than in majority
districts. The huge winning margins in majority-minority districts shown by the
comparisons also question the thought that minority candidates need a
preponderance of fellow minorities in order to win an election. Wasted votes seem to
be a constant and the four propositions must be rejected as not being demonstrated
by the electoral data reviewed.
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Independent Commissions
“A fifth Issue has to do with VRA enforcement and is not framed as a
“proposition,” although it has equal weight and importance relative to the four
propositions, above. It was noted earlier that DOJ is not concerned with a given state’s
method of redistricting. Whether district formation is accomplished by means of a
commission structure or by traditional legislative give-and-take is not a concern of
Justice. The Civil Rights Division of DOJ simply wants to know that its requirements for
maximization have been met, without claims of racially-inspired gerrymandering.
However, this dissertation questions that “hands-off” attitude. A comparison of minority
success in electoral contests held using traditional legislature-based state redistricting
plans and elections utilizing maps prepared by independent non-politicians in California,
Florida and Virginia will be made. Should DOJ be advocating state-adoption of
independent redistricting commissions as a means through which minorities will
experience enhanced electoral opportunity?”
The review in Chapter 8 of the November, 2016 election results from Florida and
Virginia and the 2012 election from California indicated that contests held after
redistricting was performed by non-politicians acting independently of legislatures and
governors produce turnover of congressional seating at more than double the rate of
elections held after redistricting was performed by incumbency-protecting politicians.
The turnover of seats to first term members is especially beneficial to minorities. In the
81 contests surveyed in California, Florida and Virginia, 30 new members took seats, a
turnover rate of 37%. Within that grouping, 11 of the 30 were minorities, also a 37% rate
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of turnover to new membership. This turnover rate of 37%, is far in excess of the historic,
long-term 16.6% average indicated in the CRS Report to Congress: R41283.
The statistics presented demonstrate that redistricting by independent
commissions, whose commissioners are non-politicians and who perform their duties
under the guidance of strict rules of procedure, engenders electoral opportunity that
greatly enhances minority seating in legislatures. The conclusion reached by this
dissertation is that the Civil rights Division of the Department of Justice should
reconsider its neutrality on the issue of redistricting methodology by states and become
pro-active in encouraging states to adopt independent commissions as their vehicles for
decennial redistricting.
Support for this position comes from The American Bar Association, which has
recommended the adoption of commissions by the individual states as is noted below:
Recommendation: “Resolved: that the American Bar Association urges each state,
territory and the District of Columbia to assign the redistricting process for congressional
and legislative districts to an independent commission, leaving to each state, territory and
the District of Columbia the precise manner of configuring such commission and the
specific criteria to be applied (ABA: Recommendation 102A 2008, 1).”
The Bar Association’s intent is clear and unequivocal, but has lacked follow-up
by either the ABA itself or by the Department of Justice. It offers only an advisory
opinion that something should be done, with any action to be taken left to approximately
40 separate and deeply partisan legislative bodies which must volunteer to reform
themselves, but without guidance on specific adoption language, such as the
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constitutional amendment text of Florida presented in Chapter 8. Since the publication of
Recommendation 102A in 2008, very little attention has been paid by state legislatures to
ceding constitutionally-granted powers to independent commissions. All five of the states
noted above as having commissions that have full responsibility for congressional
redistricting without legislative or gubernatorial second-guessing already had their
independent commissions in effect or pending when Recommendation 102A was issued
So did Washington, a sixth commission-adopting state that went part of the way to full
independence by eliminating the governor’s veto power. The repeated litigation efforts
by legislatures or ranking political operatives attempting to return redistricting power to
California’s legislature, or to undo Florida’s constitutional amendments, indicate the
resistance to commissions offered by legislators threatened by a reduction of their powers
of office.
Ceding political power is not an easily accepted circumstance, but it is argued
herein that as part of any suggested reforms to the majority-minority redistricting process,
the state-by-state adoption of independent commissions would be a strong positive step
toward enhanced minority electoral opportunity. This recommendation is easy to state,
but the problems of implementation are obvious: redistricting is a state-by-state process
that is not overseen by a central authority which controls it or which can dictate to the
states. The federal constitution gives Congress such dictatorial authority, but the
likelihood of members (who are elected from districts formed by states) passing federal
legislation intended to take power away from colleagues in state legislatures is a practical
impossibility. It was noted earlier that courts have been extremely reluctant to condemn a
political exercise of gerrymandering that is partisan or bi-partisan; also, the alternative
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remedy for gerrymandering by means of a citizen-driven ballot initiative is legally
permitted in only half of the states. Persily states: “Without action by the judiciary or
through direct democracy…redistricting reform will be left to the politicians who have
the least incentive to change the process (2006, 186).” In the face of this political reality,
how can the state-by-state adoption of independent commissions be encouraged or
expedited? Recommendations on the topic of commission adoption by the states will be
made in the Prescriptive Addendum that follows this Chapter 9.
Chapter Conclusion Regarding Independent Commissions: In spite of the
fact that commission adoption is a state prerogative, the strong evidence presented
herein that minority electoral success is notably promoted by independent
commission redistricting should give the Department of Justice ample cause to
encourage all states to adopt commission structures for their decennial redistricting
exercises. The Department’s neutrality on this issue should be replaced by an
advocacy position.
Further comment and conclusions: the comparisons made from data presented
in Tables 2 through 7A-C belie claims that DOJ’s maximization policies facilitate
candidate emergence, electoral competition and enhanced voter mobilization, nor do they
show that minority candidates need an overwhelming minority residence percentage
within a district to ensure victory in an electoral contest. In fact, it could be argued that
the reverse is true in majority-minority districts. When compared to majority districts,
majority-minority districts exhibit four undesirable characteristics. These districts have:
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(1)-lower voter participation, which is notably evidenced by the “roll-off” voting
concept in scholarly literature and explained in Chapter 5’s review of voting percentages
in 2012 and 2014, after Barack Obama’s 2012 presidential election;;
(2)-larger winning percentages, which confirms the wasted votes theory of Lublin
and others and leads a researcher to question the need for packing;
(3)- higher incidence of “contests” where there is no opponent in either the
primary or general election, which necessitates a discussion on whether competition is
actually curtailed by DOJ’s maximization system and
(4)-lower rates of turnover of seats, which indicates lower rates of candidate
emergence and which is a secondary indicator of reduced competition for majorityminority congressional seats.
This dissertation does not argue for a termination of any section of the VRA. The
VRA is sacrosanct and is a vital and necessary part of the American electoral system. The
goal of increasing minority presence in federal and state legislatures is a laudable effort in
keeping with America’s fundamental and foundational principles. The argument herein is
one of policy. The methodologies by which the federal bureaucracy enforces the VRA
have taken a very worthwhile statutory enactment and made it subject to a set of
standards that are inefficient, unfair to both majority and minority populations, and have
unintended, adverse consequences. Additionally, DOJ policies are a prescription for
unending litigation.
The central DOJ demand—that of decennial redistricting that features the
maximization within each state of the number of majority-minority districts---is
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essentially flawed. The primary flaw is that maximization is population bound. As long
as America’s minority populations grow at an exceptional rate, the number of majorityminority districts will grow in parallel and more minorities will appear in our legislatures.
The explosion of Latino districts in the past 20 years, particularly after the 2000 and 2010
census reports, is an example of this. After the 2000 census, and through the 2016
elections, Latino seats in the House increased from 19 to 34, an almost 80% increase
(Table 1). However, during this same period, the Census Bureau reported that its
classification of Latino minorities in the United States had approximately doubled to over
50,000,000 residents (Census Bureau 2002, March, 2011). It can be argued that that this
commendable increase in seating had nothing to do with the VRA and was the result of
the sheer growth in population that caused the large jump to 62 Latino majority-minority
districts. Where does the causal arrow for electoral success point? To an increase in
Latino majority-minority districts occasioned by the VRA policy demands of the
Department of Justice? To the population growth that engendered the new districts in the
first place? Once minority population growth experiences a significant slowdown, this
dissertation argues that the number of elected minorities will similarly be curtailed and,
possibly, reduced.
As was noted in Chapter 2, America’s Latino growth in both population and in
Latino majority-minority districts was, to a significant degree, the result of a Census
Bureau reclassification. The concept of the ‘language minority” was inserted into the
VRA as an attempt at providing a solution to the question of whether some citizens,
particularly people of Spanish Heritage, were members of a racial or ethnic grouping.
Once the VRA added its protections to a “language minority,” the Census Bureau began
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requesting respondents to self-identify themselves racially and whether they were of
Spanish Heritage or not. In the 2010 census, 50,477,000 residents were classified as
being “Hispanic or Latino,” a category that includes all racial groups and a positive
response to the Spanish Heritage question. Of that total, 52% (26.8 million) selfidentified as being solely white (Census Bureau March, 2011, 4, 11). Regardless of the
racial identity of the census respondent, DOJ classified all people of “Spanish Heritage”
to be protected minorities and states were ordered to form majority-minority districts that
included those 50-odd million Spanish Heritage residents. This is, in large measure, why
the number of majority-minority districts has almost tripled in the 2000 and 2010
redistricting cycles, when compared to the 1990 process. Today, slightly less than 58 %
of all majority-minority districts are Latino. The likelihood of a repeat of this quantum
jump in America’s minority population in the 2020 census is extremely low.
An example of the reality of the co-terminus stagnation of representational growth
and population growth was given, utilizing the experience of African-Americans. Census
Bureau statistics referenced earlier (immediately following Table 1) show that America’s
Black population has exhibited very little proportionate growth in the past two decades
and Black congressional representation from packed majority-minority districts has
slowed apace. From 1993 and through the elections for the 114th Congress, in spite of
intense DOJ pressure subsequent to the 1990 redistricting, Black congressional numbers
grew by only six seats. It is acknowledged that those six seats represent obvious growth,
but do they have anything to do with VRA redistricting demands? Blacks in the 114th
Congress won election in six majority districts, six coalitional or packed Latino districts
and one Asian district. Crossover voting by whites and by other minorities has been the
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source of Africa-American growth in the House, not the maximization and packing
policies of DOJ. Swain holds that racial gerrymandering—relative to Blacks—is a policy
that is “exhausted” and holds little hope for increased minority representation. Her
argument is that African-Americans must build “broader coalitions” with whites and
Latinos if Blacks are to increase congressional membership. To Swain, the DOJ push for
“maximization” and for “safe” districts is a failed policy that adds a few non-white faces
to Congress, but which has the deleterious effect of ensuring Republican electoral success
(Swain 2001, 6-9).
Swain’s theory of exhausted DOJ policy has support from Pitts. In his Alabama
Law Review article, Pitts argues that the VRA has gone through cycles that he references
as The Era of Participation, The Era of Descriptive Representation and the Era of
Maintenance. The first two eras were the legal fight to get Blacks the right to register and
to vote (Participation), followed by the actual election of minorities to Congress in
increasing numbers (Descriptive Representation). Pitts says we are now in the Era of
Maintenance and have been since the mid-2000s. He calls for an end to racially polarized
voting which has produced little incremental progress in the numbers of minorities in
Congress over the past decade. Hence, we are “maintaining” the current status of
Descriptive Representation, going neither forward nor backward during the last several
election cycles (Pitts 2008, 908-925, 956-985).
In the 1990 election Blacks won 26 electoral contests prior to the concept of
majority-minority districts being incorporated into redistricting. In 2014 they won 31 of
44 seats from packed or coalitional African-American districts. The remaining 13 seats
won by Blacks were from majority districts and from Asian or Latino coalitional districts.
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Without proportionate (relative) population growth, Blacks are seeing very little increase
in African-American majority-minority districts and electoral success is coming from
outside the Black community. Coalitional politics among Blacks, whites and Latinos is
the source of any incremental Black presence in Congress and this necessity for
coalitions will grow in importance. Swain argues that “Black representation in Congress
will not increase substantially as long as Blacks heed the conventional wisdom that they
need districts with Black majorities to win office (Swain 1995, 141).” It is interesting that
Swain’s argument of VRA inefficiency and limited productivity, and its dampening effect
on Black candidate emergence, was made in 1995. The data tests in this dissertation,
performed more than 20 years later, give credibility to her thesis.
Maximization and packing are strategies that require humans in order to be
optimized: the greater the proportion of a certain minority in the general population, the
greater the probability that that minority will see an increase in its majority-minority
districts and congressional seating. Note the word “proportion.” Since Congress has seen
fit to stabilize its seating at 435 for almost a century, the mere fact of a population
increase by a racial group is meaningless in the context of racial redistricting. Only
proportionate population increases, relative to other groups, can produce increases in
majority-minority districts for a given racial or language minority. Once the population
growth that drives increases in majority-minority districts is slowed or stopped, the
number of majority-minority districts, and the number of elected minority officials from
those districts, will also be curtailed, or frozen at existing levels. An example of the
restrictions imposed on majority-minority redistricting by low relative population is
present in California, the most populated state with 37 million residents. California has
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approximately 2.5 million African-Americans in the 2010 census count but no AfricanAmerican majority-minority districts, either packed or coalitional (AAP 2016 ed., 142322). Relative to other minorities in California, African-Americans have insufficient
concentrations of population to warrant one or more designated districts, even though 2.5
million residents is greater than the population of several of our states. In spite of the
disadvantage of this lack of designated districts, three African-Americans represent
California in the House, one from an Asian coalitional district and two from Latino
coalitional districts (Appendix 1).
DOJ’s emphasis has to change by abandoning the moribund concepts of packing
and maximization in favor of policies that promote minority representational growth
regardless of the random circumstance of population. Population cannot be ignored as a
significant means to minority electability. Any theory of descriptive representation is
determined by like-groups voting for like-candidates. However, policies that depend on
population growth are ill-conceived and must be amended. This dissertation argues for a
VRA enforcement policy that will increase opportunities for minority electability, but
which is less dependent on population growth, and which will simultaneously enhance
the four propositions, noted above, that stem from the “representatives of their choice”
phrasing in the 1982 VRA amendments: candidate emergence, electoral competition, and
participation rates, notably voting. Any new VRA enforcement policy should also show
as fallacious the wide-spread belief that minorities almost always need majorities of
minorities to get elected.
Much of the stress in this dissertation has been on the inefficiencies of DOJ’s
maximization and packing policies, which are imposed on the states. Individual states
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have no choice but to comply with DOJ mandates regarding majority-minority
redistricting. The redistricting processes initiated by those mandates cannot help but
feature out-and-out partisan and bi-partisan gerrymandering. Democrats will do
everything possible to ensure the election of as many minorities as possible from as many
majority-minority districts as their states can form for the simple reason that minorities
are overwhelmingly Democratic voters. Majority-minority districts mean minority—
Democratic—seating in the House. Republicans will acquiesce in the “maj-min”
formation process, as long as they see as many “bleached” districts as possible as a result.
Those bleached districts are decidedly Republican and, in a perverse creation of an
unintended consequence, majority-minority districting also means majority—
Republican—seating in the House. The same concept simultaneously produces opposite,
and unintended, political effects.
Statistics from the 2012 presidential election and the 2014 mid-cycle election
show how majority-minority redistricting requirements have effects that range far beyond
the intent of Congress in 1982. In the 2012 election, Democratic congressional
candidates received approximately 1.5 million more votes than their Republican
opponents, but lost the House by a 226 to 209 margin (S. Hill 2013, 2-3). Packing of
Democratic-voting minorities into majority-minority districts wasted many thousands of
votes and presumably played a major role in Republican electoral gains. In that same
election, 263 House districts had a white population in excess of whites’ proportion to the
total American populace. Republicans won 199 (76%) of those 263 seats (Brownstein
n.d., 2). In 2014 this imbalance was repeated. Republicans won the House vote by a
relatively narrow 50.7 % to 49.3 %, yet increased their 226 seats to 247 (Smith 2016).
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These references raise a question: but for majority-minority redistricting, would so many
heavily populated “white” districts exist at all? This evidence seems to indicate that the
VRA, and its majority-minority requirement, is replete with unintended consequences. It
clearly has increased the Democratic Party’s minority presence in the House of
Representatives, but at what could be the cost of a long-term realignment of that chamber
in favor of non-minority Republicans. It is distinctly possible that the entire House of
Representatives’ bi-annual electoral process has been inadvertently skewed by the simple
fact of DOJ majority-minority policies.
What can be done to reduce the raw partisanship of our legislatures and to
promote the commendatory goals of electoral competition, candidate emergence,
increased voter participation and fairness to the electorate? The prescriptive addendum
that follows this Chapter 9 argues for many changes, but they are not restricted to
majority-minority redistricting under DOJ scrutiny. It is argued herein that a first step in
reforming DOJ’s majority-minority requirements is to attempt to impose some modicum
of stability and consistency on the state-by-state redistricting process that collectively
produces the 435 electoral districts. DOJ makes oversight demands, but DOJ has no
authority to actually create specific districts. State legislatures, and a few commissions,
perform this task, but without guidelines for district formation that are nationally
consistent in formulation and application. The result is a seemingly endless parade of
litigants before federal courts alleging this state’s or that state’s violation of some aspect
of the VRA. The legal scholars reviewed universally recognize the evils of raw
partisanship in district formation, and almost always make a statement to the effect that
state redistricting commissions are the only way to control extreme partisanship.
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However, other than acknowledging the need for the adoption of commissions by the
states, little is proffered as to how it can be accomplished.
The prescriptive addendum that follows offers specific suggestions for the
adoption of redistricting commissions by the states as well as recommendations regarding
changes to DOJ policies of universal maximization and packing that are regarded by this
dissertation as inefficient and counter-productive.
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Prescriptive Addendum
This dissertation has presented two broad conclusions. The first is that the
primary intellectual underpinning contained in the 1982 amendments to the Voting
Rights Act---of the need for majority-minority electoral districts---can be accepted as
valid, but that the formulation of VRA enforcement policy by the Civil Rights Division
of the Department of Justice is flawed. Minority electoral opportunity is less than optimal
under current DOJ policy mandates and those policies need to be re-evaluated. The
second is that it has been demonstrated herein that decennial redistricting performed by
independent commissions whose members are not elected politicians protecting
incumbency, and who perform the redistricting function under a set of firm decision rules
such as those adopted by Florida and presented in chapter 8, will result in greatly
enhanced electoral opportunities for minorities. This chapter will suggest changes to
current DOJ policy for Voting Rights Act enforcement as well as thoughts on how
commission adoption by the many states can be encouraged by the Justice Department.
Commissions will be addressed first.
Commission-adoption Recommendations: the explanatory text of the ABA’s
Recommendation 102A (Chapter 9) contains a discussion of the plus and minus of many
topics, but leaves “these matters to be addressed state by state to reflect political realities
(ABA 2008, 4). Levitt and Wood similarly discuss many possible changes to redistricting
protocols among the states. They are under the heading of “Ideas Worth Considering
From Existing Models” and, like the ABA, present a smorgasbord of ideas and ideals, but
fail to advance firm and cogent policy that political operatives in the many states could
adopt (Levitt 2010, 74-81). The legal scholarship reviewed earlier suffers from the same
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lack of clarity and direction. Numerous authors highlight the flaws of gerrymandering by
legislators, but do little in the way of amelioration other than to recommend that states
adopt redistricting commissions. Many state legislatures have paid lip service to change
and have amended their statutes and state constitutions to require future redistricting to
comply with a wide variety of constraints. However, the actual ceding of power to an
independent commission by a legislature is an oft-discussed but rarely implemented
action.
In decades past the American Bar Association and the American Law Institute
(ALI) worked tirelessly on documents such as the Uniform Commercial Code and on a
variety of Restatements of various facets of law (e.g., a Restatement of Torts, a
Restatement of Contracts, etc.). The intention was to provide suggested uniformity in a
nation with 50 sets of legal codes. Neither a Uniform Code nor a Restatement has the
force of law per se, but the history of such intellectually powerful recommendations from
recognized sources of scholarship is that they have been adopted in large measure into the
body of law of almost all jurisdictions. Leaving numerous state legislatures on their own
initiative to produce some form of progress in complex areas of law produces nothing but
legislative inertia, and the ABA and ALI took action to provide national guidelines for
stability and uniformity. Redistricting legislation is no exception. An individual state or
two could take action, but, in the main, the ceding of power to commissions will not get
done if legislators have their way. Avoidance of reform is easy; true reform is a difficult
process that must be performed by reluctant office holders. If precedent is any predictor
of the future, a guideline document, drafted by a highly respected and unimpeachable
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source such as the ABA or the Department of Justice, will promote discussion among
legislatures and their electorates on the merits of commission adoption..
Suggested Contents of a Redistricting Guideline Document: no politician will
relinquish power without a second thought. Whether a commission is formed by
voluntary ceding of power by a legislative vote or by a citizen ballot initiative, resistance
from elected office-holders will occur. There is no easy path to commission adoption. A
reality of our nation’s 50 legal entities is that half of those state constitutions do not give
citizens the right to place a ballot initiative before voters. Because of that restriction on
the potential use of ballot initiatives promoting commissions, pragmatism would indicate
that any suggested guideline for a state’s legislature to give up redistricting power must
somehow give elected leaders a continuing role in the redistricting process. The attempts
by Arizona and California legislators to undo ballot initiatives and recapture their
redistricting authority from their citizen commissions, and that of Florida’s legislators to
reverse its ballot initiative and constitutional amendments, are evidence of this. The
political elites in those states are not happy and they could continue to be disruptive. It is
therefore best to accept reality and permit legislators to have a hand in both the drafting
of appropriate independent commission-adoption legislation and in the process by which
the commission members are selected.
A second consideration is the need for relative uniformity. It is understood that
each state will have to address an eclectic mix of local issues and conditions, but the
current laws governing redistricting in the many states have such a disparate set of
conditions, inclusions and exclusions that they, when layered with federal VRA
requirements, cannot help but produce the many hundreds of lawsuits that redistricting
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has spawned. The establishment of a uniform set of core guidelines under which a
commission must operate will mitigate resort to the court system. Florida’s ballot
initiative language, presented in Chapter 8, is an excellent example of a succinct
summary of such uniform rules of procedure. Given the two considerations noted above,
a suggested redistricting guideline would be structured as follows:
1) It would recommend a politician commission whose members would be
balanced between Democrats and Republicans. Commission members would be selected
in a manner similar to that used currently in New Jersey, Washington, Hawaii and Idaho,
where political leaders from each party pick the commission members. Whether an
individual state would want to adopt a mechanism to incorporate Independent voters, as
did California, is a local issue. As an example, the New Jersey selections are divided by
major party, with Democrats and Republicans each being granted six choices. State party
leaders (Senate President and Senate Minority Leader, Assembly Speaker and Assembly
Minority Leader and the state’s party chairs) each get two choices. The 12 commissioners
thus appointed select a 13th member. If no 13th member can be agreed upon, the issue
goes to the New Jersey Supreme Court, which will choose the “tie-breaking” member.
All decisions on redistricting map adoption must be approved by a seven vote majority. If
no plan can muster the seven votes, the issue reverts to the State Supreme Court, and the
court will certify the redistricting map by choosing among the competing plans developed
by the 13 members under criteria contained in the law creating the commission. The
commission’s or the court’s decision is final (New Jersey Redistricting Commission n.d.,
1-3).
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The number of commission members is less important than the process adopted.
The system recommended herein gives political elites the obligation of drafting the
proposed commission-adoption legislation. Once approved by voters, the resultant
constitutional amendment will give elites the right to choose commission members who,
presumably, are party loyalists and who are knowledgeable of redistricting matters.
Ideally, the politician-appointees would know the law, would know voter constituencies,
and would be sensitive to the “three C’s” of contiguity, compactness and communities of
interest. Because of numerical balance, it will, in theory, promote inter-party bargaining
and force compromise, but not permit party dominance. It is a system that is far from
perfect, because a degree of gerrymandering is always possible if strict rules governing
the commission’s functions, such as those adopted by Florida, are not part of the
commission-adoption legislation. Without such obligatory guidelines Persily believes
“that partisans could still dictate who would sit on such commissions and how they would
behave once there (2005, 1011).”
A caution is that in the politician-commission system just recommended conflicts
of interest could occur and the appointees must not violate a set of qualification criteria
that the protocol must design. For example, an appointee should meet a requisite test of
redistricting knowledge and not be a current office holder, either elected or appointed, or
the staff member of an officeholder.
2) There would be no gubernatorial veto, legislative override or “back door”
methods of asserting influence, such as funding restrictions. “Independent” must mean
“independent” and nothing less. The final decision on the redistricting map must be free
of any state legislative or gubernatorial review. Such mapping decisions can be
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challenged, but only on the grounds of a violation of legal process—an alleged VRA
violation being an example. When and if challenges are presented, the law forming the
commission should address them by having expedited review procedures clearly stated.
3) Guidance on current law must be provided in the protocol. The commissionadoption legislation should have provision for a politically neutral counsel, perhaps
appointed by the state’s Supreme Court, who would advise the commission members on
their rights and obligations based on then-current law, the requirements of the individual
state constitutions and DOJ policy.
4) Other legal issues the protocol should contain address methods intended to
restrict blatant gerrymandering. The Florida constitutional amendment language noted in
several sections of this dissertation is an excellent model for adoption.
5) A general statement of intent should be made. Why is this state adopting a
change to a commission? The promotion of electoral competition and its corollary
goals—increased electoral participation and new candidate emergence---should be stated
quite strongly in the protocol, perhaps in the form of a “We The People” preamble. This
will temper gerrymandering and give guidance to courts, which could be called upon to
rule on many potential issues.
6) Transparency: meetings of the commission should be as open to public scrutiny
as possible. Also, the acceptance of public input should be both mandated and actively
encouraged. Florida’s ballot initiative created public participation requirements that
should be emulated by the many states (Altman, McDonald n.d., 6-8). Because of
growing software sophistication, the public is now capable of submitting plans to their
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legislatures. However, there is a caution: since the software is not yet perfected and
because citizen-originated plans could be limited in legal compliance, standards for
public submission of mapping plans should be part of any protocol development.
.

At the moment such programs are expensive and “computationally intensive,”

but Altman and McDonald, among others, are working on systems whereby more and
more simplified redistricting programming tools, and education on their use, can be
disseminated to the general public (McDonald 2011, 314). Altman, McDonald (2011)
note that current software is capable of handling “moderate size (redistricting) plans,” but
is not yet up to the task of solving redistricting demanding “more complex evaluation
criteria (23).” Regardless of the current status of software, the future is here. Within the
next decade or so, politicians will have no excuses for blatantly partisan gerrymandering,
regardless of whether or not a state chooses to cede redistricting authority to a
commission. Anyone, not just politicians and their consultants, will be able to draw a
map meeting whatever criteria have been set by a legislature, a commission or a court. It
is simply a matter of time before that happens, and the states keeping redistricting
authority in the hands of their legislatures will have to face the fact that obfuscation and
deal-making will soon see the clear light of day.
7) Procedural rules must be developed that encourage objectivity and
bargaining—not partisanship. An example would be a requirement that each commission
group (Democrats and Republicans) be required to submit at least one legally compliant
plan by a date certain, and not waste time trying to formulate jointly a single plan. This is
New Jersey’s iterative system as Cain has noted (Chapter 3). Once competing plans that
follow the criteria noted above are “in play” a form of prisoner’s dilemma logic or of
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baseball’s free agent arbitration would begin. Simply rejecting the other side’s plan is a
high risk strategy because this would force a court or the tie-breaking member to choose
a plan without modification and you could lose everything. Better to make some form of
compromise and have the known comfort of a partial victory than risk total loss.

Some

commissions (most notably Arizona) have adopted procedural rules that this dissertation
does not recommend. For example, Arizona has forbidden its commission to use, for its
first round of redistricting, any data on citizen registration and voting history. Attempting
to perform redistricting without such knowledge obviously ensures strict objectivity, but
it also has a perverse side because it logically contradicts many of the reasons why
commissions were formed in the first place, such as to preserve communities of interest.
If you know virtually nothing about voter residences, party loyalties and general voter
information, how can the commission possibly develop a map that is reflective of a
state’s electoral history and demographics?
This dissertation argues that redistricting, whether for a majority-minority or
majority district, is one of a piece with the VRA’s hoped-for effects: greater numbers of
minority seating in elected offices, increased electoral competition, growth in candidate
emergence and enhanced voter mobilization. Unless decennial redistricting exercises are
brought into some semblance of uniformity and legal standardization, our nation will
continue to see very modest levels of competition and citizen participation in election
cycles. In that case, what the future offers is continual voting rights litigation that takes
years to resolve and seems to do nothing more than lead to further adjudication of de
novo issues. The suggested seven-part guideline for independent politician redistricting
commissions operating under a set of legally mandated guidelines that are reasonably
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uniform among the states is an important first step toward amelioration of those concerns.
In addition, fairness to voters and enhanced minority electoral opportunity will result. No,
commissions are not a panacea; however, independent commissions have a badly needed
and growing resonance that should be encouraged strongly by the Civil Rights Division
of the Department of Justice and by respected, pro-active and co-active legal scholars,
and not be given perfunctory acknowledgement, as is the current case. This dissertation
has demonstrated that elections held immediately subsequent to redistricting performed
by a truly independent commission (or its equivalent, as in Florida) produce notable
membership turnover in Congress as well as significantly augmented minority seating in
the House of Representatives.
A Substitute for Maximization and Packing: “Electability” Districts, not
Majority-Minority Districts: considered in isolation, commissions would have a
powerful anodyne effect on the ill-coordinated process of redistricting. The presumed
primary consequences of adoption of an independent commission for redistricting by a
state---reduced gerrymandering and increased minority electoral opportunity---would be
extremely beneficent results. However, the effect of commissions would be all the more
powerful if adopted in concert with the modified DOJ policies suggested below. Current
DOJ policies featuring the maximization of majority-minority districts within each state
have created a distorted electoral process that has become tantamount to a system of
sinecures for each party. Democrats have the legally-mandated advantage of districts
packed with minorities who vote Democratic by huge margins; Republicans offer little or
no resistance to packing because the mathematical realities of packing cause a dilution of
minority voting power in districts contiguous to majority-minority districts and these

228

“bleached” districts tend to elect Republicans. This has nothing to do with competition or
choice. These are distortions pre-ordained by law.
Data analysis was presented above that showed that majority-minority districts,
when compared to majority districts, exhibit lower levels of electoral competition and
candidate emergence, as well as reduced voter participation. Also, the winning vote
margins within African-American and Latino majority-minority districts are consistently
so high that the oft-repeated claim that minorities need packed districts to win election is
clearly of questionable veracity. The noble intentions of the majority-minority concept
have become perverted, and the theorized concept of electoral competition within a
multi-party system has followed suit. To correct these imbalances, this dissertation argues
that The Department of Justice should retain some form of a majority-minority concept,
but begin the process of reform by scrapping the current maximization/packing policy
and starting over. A complete rethinking is needed if Blacks, Latinos and other minorities
are ever to see some rough equivalence to population in the “People’s House.” Breaking
out of Pitts’ cycle of “maintenance” requires an approach other than a knee-jerk attempt
to add more majority-minority and safe districts regardless of logic or political cost. That
unthinking, and purely reactive, policy is the political equivalent of a “good money after
bad” approach where constantly throwing money at a problem fails to address truly
salient issues. The insistence on more and more majority-minority districts is a failed
policy for two reasons which have been noted. The first is that maximization has created
untenable electoral distortions that award Democrats and Republicans seats in our
legislatures by dint of legal fiat and not by means of true competition for office. The
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second is that it is a policy dependent on an ever-growing minority population whose
growth cannot be assured.
The current brute force approach emphasizes the creation of sheer numbers of
majority-minority districts in the hope that out of those numbers will come some level of
minority representation. It is a dubious “throw-mud-against-the-wall-and-see-whatsticks” theory whereby a certain percentage of failure is accepted, as long as some
success is achieved. As was noted, more than a third of majority-minority districts fail to
elect a minority to the House. This paper asserts that a 35% failure rate more than three
decades after passage of the 1982 amendments, and after many electoral cycles featuring
majority-minority mandates, is strong evidence of an enervated and discredited policy.
The maximization approach relies on randomness and sheer volume to elect minorities.
That approach contains the seeds of its own demise because there are only so many
minorities—particularly African-Americans—who can be used to create majorityminority districts. Packing only exacerbates numerical limitations.
We need a new pro-active policy formulation that switches DOJ’s stress from the
word “majority” onto “electability.” What percentage of minorities within a given district
is most likely to result in the election of a minority? Anything above that percentage is an
example of wasted votes. Residence theory tells us that some districts, by the sheer reality
of residence concentrations, will be packed and wasted votes are an unavoidable
possibility. However, there are many areas in this nation where minorities are
concentrated but where packing is clearly unnecessary in order to achieve electoral
success. We should not insist in all cases that a district have a majority of minorities
because the statistics presented herein demonstrate that minorities frequently do not
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require overwhelming support from fellow minorities in order to win an election. It was
shown that 19 of 44 African-Americans elected to the 114th Congress (43%) were from
districts where fellow African-Americans were not in the majority and 15 of those 19
were from districts where the African-American residence population was at 38% or
lower. Six of the 15 were from majority districts where the Black population averaged
approximately 20%. Also, districts Three and Four in Virginia and Five and 10 in Florida
were consciously formed by their court-appointed redistricting experts as influence
districts where the minority residence population was below 50%. In all four cases those
unpacked districts elected an African-American to the 115th Congress.
Minorities clearly are aided in election contests by the presence of minority
voters. It is equally clear from the surveyed data that universally applied maximization
and packing are overkill that unintentionally restricts minority electability in surrounding
districts by wasting valuable votes in single-member, first-past-the-post districts where
every vote beyond that needed to surpass the total of the second place candidate is
squandered. Maximization and packing restrict both descriptive and substantive
representation and have become unintended voter dilution mechanisms, the very thing the
VRA was enacted to prevent.
What To Do?: redistricting authorities should model a mathematical formula that
evaluates the probability of the election of a minority from a given district regardless of
whether the percentage of resident minorities in that district is above or below 50 %. In
this calculus the percentage doesn’t matter and this dissertation argues that DOJ must
cease attempting to create majority-minority districts (and nothing but those districts) and
accept a new standard for VRA enforcement purposes. Electability is more important
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than blind adherence to a “max and pack” strategy. A district-by-district probability of
election calculation should be the new DOJ standard and this standard would not be
reliant solely on exceptionally high numbers of minority residency within an electoral
jurisdiction. DOJ and the Congress should be called upon to accept the Georgia v
Ashcroft decision’s approval of VRA-compliant districts that contain minority
populations lower than a majority.
Computer software for redistricting is rapidly becoming less and less complicated
and more and more sophisticated. The same is true for predictive models attempting to
divine winners of electoral contests, such as the Upshot model utilized by The New York
Times to predict presidential election victors. The two concepts—redistricting and
prediction—should be combined. This software should be used to draw a preliminary
state redistricting map and two test numbers should be established for the mathematical
model suggested above. The “first draft” of the redistricting map should distribute the
state’s population and form as many districts as possible that contain a target percentage
of minorities—say, 40% minorities in the districts, or any other chosen preliminary
number that does not represent packing. Next, a probability of election standard for a
minority from a district that has the target percentage of minorities should be entered into
the formula. For purposes of an example, assume that DOJ will accept a 60% probability
of election of a minority from the designated 40% districts as being evidence of VRA
compliance. (Please note that there is no magic in either the 40% or 60% numbers. They
are utilized as examples only). If the calculated probability is shown to be achievable, at
the established minority percentage for the district, DOJ should accept the district as the
“new style” majority-minority district that this dissertation calls a “minority-electability”
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district. If the established probability cannot be achieved with the percentage of
minorities assigned to the district in question, a remapping must be done and a higher
percentage of minorities assigned to any district that could not meet the electability
probability standard. The formula would be retested and iterations run until the state’s
districts meet VRA requirements. Some of the districts formed might still be packed
because residence patterns cannot be ignored or because a given district’s electoral
history shows that a packing is required for minority electoral success. On this topic,
please reference the research by Casellas and Edwards regarding the need for Latinos to
have higher concentrations of fellow minorities than African-Americans if Latino
candidates are to be elected (Chapter 3).
If the suggested system is adopted, many “electability” districts would be formed
which exhibit minority residence percentages below 50% and which contribute to the
distribution of minority votes among other districts, thereby mitigating the wasted votes
syndrome necessitated by packing. The presumption of this suggested process is that far
fewer packed districts would be mapped, but this reduction is compensated by the
formation of many more “electability” districts which give minority candidates increased
electoral possibilities. A more even and less concentrated distribution of minority voters
would result.
A reader of this dissertation must understand what this call for a probability
model does NOT do. Probability models already exist for many uses and statisticians are
constantly working to develop and refine political models that predict winning candidates
in races varying from small, local contests to congressional districts, statewide
competitions and the Presidency. In that sense the call in this paper for a predictive model
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estimating probabilities is nothing new. However, predicting a specific candidate as an
election winner in a specific contest, or the formation of a district from which a particular
party will win the contest, are not the suggested uses of a predictive model for purposes
of this dissertation. This paper’s focus is on a model that can both assist in the
complicated process of redistricting and predict during that redistricting process the
probability of the election of a generic minority (not a specific person) in a district
formed with a minority population that falls, wherever possible, below numerical
majority. The subject minority population could consist of a single minority or any
combination of a coalition of minorities. Election winners are not the issue in this
framework and the target audiences are neither a candidate’s campaign nor party elites.
Minority distribution within a state is the focus and DOJ is the audience. The question to
be addressed is what probability estimation model can distribute a state’s minority
population among its congressional districts and demonstrate to DOJ, at the time of
redistricting, a probability percentage for the election from each district of a minority that
is acceptable to DOJ for purposes of VRA compliance? This demonstration would, as
often as possible, include electability districts and reduce, as often as possible, the
number of majority-minority districts.
The points below should be considered in any formulation of policy and
probability analysis.
First, a review of the history of registration and voting patterns in a proposed
district would be undertaken. Sample questions would be: is the district heavily minority
as far as its registration rolls are concerned? Does a substantial percentage of those
registrants actually vote? Does the district historically vote for one party—as was noted
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above, 86 % of the African-American, Latino and Asian MCs in the 114th Congress are
Democrats. If the answers to these questions are affirmative, packing such a district is, as
Lublin has stated, a waste of votes and unpacking the district to a limited degree should
be considered if that is geographically possible. The disbursement of minority voters into
surrounding districts will encourage more minority candidate emergence in those
districts. This dissertation has shown that African-Americans can get elected without
overwhelming like-minority support. Seventy and eighty % winning vote margins simply
waste votes. By reducing the instances of packed districts it is argued that minorities will
still be elected from such districts because they had an excess of necessary votes to begin
with. The minority voters given to contiguous or nearby areas will give encouragement to
minority candidates to run in those districts.
Second, an expansion of the concepts noted immediately above would be the
study of each district’s voting patterns to see if packing was justified or not. The
indications resulting from a combination of a test percentage of minorities in a district
and a probability of election standard work both ways. It most likely would indicate a
reduced need for packing, but it could indicate that packing is an appropriate VRA policy
in selected districts. Packing might not result solely from residence patterns. It might be
considered necessary to pack a district if that is shown to be the only way a minority from
a district of high minority concentration could meet the probability standard and get
elected. It was noted that there is evidence from academic research that seems to point to
the conclusion that Latinos might need high minority residence numbers in a district to
achieve electoral success. The system suggested herein of testing each district
individually would indicate where packing was wasting votes and where fairness would
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indicate packing to be an appropriate redistricting strategy. If a district were designated
Latino majority-minority and had, say, 65% Latino residents, but only 30% Latino voters,
perhaps due to reasons such as low citizenship rates or lack of socialization of the Latino
populace, the 65% “super-packing” of such a district could be necessary if a Latino
candidate is to have an electoral opportunity.
Third, redistricting authorities should look at the past several elections in each
district to discover voting margins in addition to registration patterns and party
preferences. Did the winning candidate in a majority-minority district receive
overwhelming voter support? This question is particularly applicable to multi-term
incumbents. Noted earlier were winning percentages averaging almost 80% for AfricanAmericans in recent elections and 70% for Latinos. If so, the minority residence
percentage in a district might be reduced to below majority and thereby turn the district
into an “influence” district, yet still meet the probability standard for that district to send
a minority to Congress. As noted above, the formerly “wasted” votes could be
redistributed to other districts, thereby encouraging minority candidate emergence and,
possibly, more minority election success. The final percentages targeted for minority
residence and electoral probability would be chosen after a careful analysis of a district’s
racial and ethnic composition, demographic trends and party and candidate voting
history.
Fourth, what is the potential in a district for coalition politics? This is a key issue
and it is a path minorities should consider to achieve a continued upward trend in
representation. Concentrating single-race minorities into districts is a policy that has lost
its effectiveness. This is as much a local issue as it is a national DOJ issue, but it deserves
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consideration by both DOJ and state redistricting authorities. At the moment DOJ does
not attempt to enforce standards requiring a certain number of “Black” or “Latino” or
“Asian” majority-minority districts. There are no quotas—just maximize and get it done
is DOJ’s dictum to the states. The numbers for the post-2010 census of 107 majorityminority districts, of which 36 are African-American, 62 are Latino and 9 Asian, come
from individual state-level decisions and not from DOJ mandates. Appendix 1 shows that
the collective redistricting efforts of the states in 2010-2012 produced 61 packed districts
and 46 coalitional districts.
Local leaders from mixed-minority areas should be consulted before decisions are
made on what percentage of minorities should be in the redistricting model’s formula.
Forty % minorities was the example employed herein as a starting point for analysis, but
within the 40% example, is there racial uniformity or a mix of minorities of varying
percentages? The probability model must be capable of breaking down the overall
percentage of minorities into percentages for African-Americans, Latinos, Asians and
others. Only local residence patterns can be used to answer this question and local
legislators or commission members must give careful thought to any response.
An evaluation should be made of the full minority population of a district, not just
of one race or ethnic group. A 55 % African-American population was the approximate
average for the African-American majority-minority districts that elected a Black to the
114th Congress (Appendix 1). When other minorities within those districts were added,
the minority residence percentage rose by about 10 percentage points (Appendix 1). In
effect, this is a form of “super-packing” in which total minority population is an
exceptionally high average of 65 %. This dissertation argues that this is another instance
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of wasted votes. You simply don’t need the average of almost 65 % minority voters
throughout these African-American districts to elect a Black candidate, or a minority of
another race. The statistic noted earlier, that 86% of the minorities elected to the 114th
Congress were Democrats, indicates that it can be assumed that both Black and nonBlack minorities will in large measure continue to vote Democratic and that the minority
candidate will run as a Democrat. Therefore, the need to pack 55 % African-Americans,
and 65% minorities, in these districts is overkill. Distribute some percentage of these
African-American voters into other districts wherever possible, and retain, and possibly
increase, the other minorities as coalitional, plurality partners and make the surrounding
districts more competitive and more “user-friendly” to minority candidates and voters.
Minority candidates will engage in coalitional politics and still get elected from the
formerly packed districts and nearby districts will show an enhanced possibility of
minority candidacy and electability. Latino districts should follow the same coalitional
strategy, with consideration given to the possibility noted above that the Latino
percentages could require higher residence percentages than African-American or Asian
districts. It was argued that the trend in demographics in recent years seems to indicate
that future electoral success by minorities could well depend on cooperative politics and
redistricting emphasizing mixed-minority populations.
Each district should be viewed uniquely and a statistical profile of all proposed
districts should be developed by each state in an effort to predict the probability of
election of a minority from a district containing a particular “basket” of characteristics.
Examples of items to be considered are listed above in sections one through four: the
percent of racial and ethnic minorities in the proposed district; voting patterns and

238

preferences for the past several elections; margin of victory and party affiliation of
winning candidates; registration percentages of the district’s population broken down by
race/ethnicity and by party, and an appraisal of the efficacy of coalition politics vs. a
single race/ethnic majority district.
The variables above should be entered into a redistricting model which would
give the probability of electoral success of a minority candidate from a district having a
formulated set of characteristics and an assigned percentage of minority residents. If the
model showed lower than desired probability, the demographic and statistical factors
could be modified to assist the parties responsible for redistricting. If a reasonably high
probability is attained, DOJ should accept the district as a “minority electability” district
and not worry if the percentage of minorities suggested by the model is above or below
50 %. As noted, the probability of electoral success in a given district could differ for an
African-American when compared to the electoral probability of a Latino in the same
district. The system suggested will result in fewer packed districts, but presumably more
than compensate for any reduction by the addition of many more electability districts.
The current number of 107 majority-minority districts would be replaced by a higher
number of districts—both packed and electability—from which minorities would be
given an electoral opportunity.
Currently, under DOJ maximization and packing strategies, only 25 states have
minority concentrations sufficient to warrant the formation of one or more majorityminority districts. (Table 2) Also, within states having notable minority populations, any
one minority could find itself underrepresented in the redistricting process. It was noted
that California has approximately 2.5 million African-American residents but no
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majority-minority districts designated as African-American. Alabama is another such
example. That state has one majority-minority district out of its seven congressional
districts (14.4%--it is an African-American district), but an African-American population
of 26.5% (AAP 2016 ed., 28). These discrepancies in California and Alabama are,
arguably, not evidence of discrimination, but of the mathematical consequences of
packing. The system suggested herein, of a district-by-district evaluation of a probability
of election of a minority estimate, which is combined with a test percentage for minority
residency below the level of packing, will ameliorate instances of underrepresentation by
taking the wasted minority votes produced by packing and diffusing them into other
districts where minority electoral opportunities will be enhanced. The anticipated results
will be that states in addition to the current 25 will have qualifying districts, and that
more qualifying districts within the 25 states already having majority-minority districts
will be created.
An obvious consideration of the modeling suggestion is that DOJ does not
conduct the actual redistricting. The individual states do. If so, from what source does the
model evolve? This paper has criticized the fact that the 50-odd states produce a
cacophony of redistricting solutions which seem to create endless opportunities for
litigants to argue points of law related to VRA compliance. The last thing needed is to
have these many states each attempt to develop a unique statistical probability model that
would overwhelm DOJ because each model would have to be reviewed and approved
separately by the federal bureaucracy and, possibly, by courts. This problem is probably
more theory than fact. The current generation of redistricting programs is relatively small
in number (Maptitude, Autobound and Bard are among several brand names discovered
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in the research for this dissertation—there are others of varying sophistication) and they
already utilize the basic statistical profiles noted, such as party registration within
districts. It would not be a quantum leap for the developers of such proprietary software
to take the next step and have their systems evolve into predictive redistricting models. A
desirable circumstance would be to have a limited number of such competitive programs
developed, not by 50-odd states, but by a few existing private entrepreneurs, because the
ultimate goal would be to have DOJ accept one or a small number of them as being
sufficiently accurate to enable DOJ to amend its maximization and packing emphasis in
favor of an “electability” profile for any given district. The states could then purchase or
license an approved model from a recognized vendor.
Is there a problem with the above recommendation for the formation of districts
having lower than 50% minority residence populations? Yes, and it is a highly debatable
matter. The scholarly literature review of Chapter 3 noted that the “tradeoff“ between
“descriptive“ and “substantive” representation was a contentious point and that both
academic scholars (e.g. Edwards) and legal scholarship (e.g. Editorial note, Harvard Law
Review) recommend the formation of such districts As was noted previously, the use of a
probability model to assist in these voter population allocations is not unique to this
paper. The point being made is that this dissertation has demonstrated that minority
electability is better served by selective use of maximization and packing strategies,
rather than the universal application of the same. The problem stems from the fact that a
retreat from maximization to “electability” or “influence” or “minority opportunity
districting” could be interpreted as an example of retrogression and a violation of Beer.
Legal scholarship frequently notes this possible conflict, but as of the date of this writing,

241

no statute or decision by a court or a policy determination by DOJ has either accepted or
rejected the concept (Epstein, 2008).
Advantages of an “Electability” Redistricting System: The intent of this
dissertation is to go beyond the “complaining” stage and suggest a methodology whereby
minority voting can be less concentrated and more equitably distributed. The hoped-for
result would be a bi-annual House election process that is more fairly contested and
which would promote voter mobilization, competition and minority candidate emergence,
as well as provide more districts featuring opportunities for minorities to increase their
seated numbers in state and federal legislatures. The probability model suggested would
have the following advantages that are listed in no particular order of priority:
1) More flexibility in district formation will be given to legislatures and
commissions during the redistricting process. The necessity of forming absurdly-shaped
districts in an effort to form populations of majority-minorities would be greatly reduced.
2) From number one, above, will flow an increased ability to form districts that
honor the desired goals of retaining the “three C’s” of contiguity, compactness and
communities of interest.
3) The expected result of the probability model would be fewer packed districts
and more “electability” districts which, in total, will exceed the 107 current majorityminority divisions. The disbursement of potential minority voters from packed districts
into surrounding areas will reduce both the “safe” seats of minority Democrats and the
instances of “bleaching” that benefit Republicans. Increased competition for seats and the
emergence of more minority candidates to contest those openings is the presumed
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consequence. If these presumptions are correct, the next step in the causal chain would be
a reduction in the “roll-off” effect noted by Gay and others. More seats to be contested
will mean more voters participating in the electoral process.
4) Polarization will be lessened. The increased competition noted in number three,
above, will test Canon’s argument that a mixture of white and Black candidates in a
primary election will cause more centrist candidacies.
5) Litigation over packing, and its companion complaint of extreme partisan
gerrymandering, will be reduced, for the simple reason that fewer instances of packing
will be in evidence. Also, by setting concrete standards for district minority population,
coupled with an accepted percentage of probability, legal briefs will be taken from
impossibly vague arguments over partisanship into a realm of increased objectivity where
the logic of a state’s redistricting protocols can be demonstrated to the court.
6) Edward’s thesis concerning the need for Latino voters to have higher VAP
percentages in their districts than African-Americans in order for a Latino candidate to
have a 50% chance of election from a congressional district will automatically be
addressed by the iterative testing protocol suggested.
7) The suggested system will mitigate the underrepresentation problem, as
exemplified by African-Americans in California and Alabama, because smaller
concentrations of minorities than are currently demanded by DOJ in majority-minority
districts will be capable of forming more numerous “electability” districts.
8) Related to number 7, above, is the assumption that the number of states
currently containing majority-minority districts (25) will be increased.
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Are there problems with the suggested probability model approach? Indeed there
are, with the inertia of political reality being most prominent. Why would a Republican
support such a change when current procedures seem to ensure Republican House
dominance? Why would a minority Democratic MC elected from a “safe” majorityminority district accept another standard that could be seen as threatening incumbency?
Will DOJ personnel prove to be hide-bound bureaucrats adopting a “my way or the
highway” philosophy that regards the past 35 years as a great success for minority
representation and who give themselves full credit for that success? These are theoretical
questions that can’t be answered in this dissertation, and, even if DOJ amends its policies,
the “no retrogression” standard of SCOTUS is a very real legal hurdle that will require
any new protocol to pass court muster. Additionally, the separate concept of independent
commission adoption by the 44 states having legislative oversight over redistricting has
equally formidable challenges. There is no reason other than public scrutiny and
embarrassment for a politician to cede authority to a commission. The federal
constitution gives state legislatures the right to redistrict and only citizen disgust with the
status quo can lead to action to alter that fact. The lawsuits brought by politicians in
Arizona, California and Florida intending to roll back redistricting ballot initiatives prove
the difficulty of persuading a politician to relinquish permanently an element of power.
To predict whether the changes suggested herein, or any version of them, will be
adopted is an uncertain exercise in fortune-telling. What is certain is that the current
systems of redistricting and of VRA enforcement by The Department of Justice are
procedures that restrict minority electability and must be rethought if America’s growing
minority populations are to have a proper voice in elected assemblies.
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Appendix 1: The 107 Majority-Minority Districts and Their Representatives to the
114th Congress
Appendix 1 is a listing of all members elected to the 114th Congress from the 107
majority-minority districts identified, regardless of the race of the winner. It is broken out
by state and by district(s) within state. Each majority-minority district is designated as
being African-American, Latino or Asian, depending on the highest population group
within the district. Please note that this is not a listing of the 86 minority members in the
114th Congress. In many cases the winner from a majority-minority district was a white
person; also, several minority MC’s were elected from majority districts and their names
are not in this Appendix. All minority members are listed in the other table and
appendices of this dissertation.
The name of the member and party affiliation of the Representative are shown,
and whether that person is a minority who matches the designation of the district. Finally,
the racial composition of the district is given as percentages of, in order, AfricanAmericans, Latinos, Asians and Whites. The numbers do not add to 100% because not
shown are percentages—usually small—of mixed race residents of districts. Packed
districts (there are 61 such districts) are designated by a highlighting of the relevant
minority’s percentage of the district’s population.
Immediately following the listing of members and the data concerning their
districts is a summation of miscellaneous statistics gleaned from Appendix 1.
Sources for this compilation are The Almanac of American Politics (2016 ed.);
various directories of the National Association of Latino Elected Officials (NALEO);
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websites for the Congressional Black Caucus, the Hispanic Caucus and the the Hispanic
Conference, and CRS R43869.
The listings in a compendium such as Appendix 1 are subject to constant change.
Primary and general elections are not always won by incumbents and mortality is a
constant human condition. Examples of changes that have occurred since the compilation
of Appendix 1 are the 2016 primary election losses by Chaka Fattah (D, 2 PA) and
Corrine Brown (D, 5 FL) who were indicted for various offences shortly before their
primary contests and Mark Takai, (D, 1 HA) who passed away from pancreatic cancer on
July 20, 2016. More changes have occurred as a result of the November, 2016 national
elections. Regardless of the fact that congressional seats are always in flux, the basic
premise of this paper—that DOJ policies are myopic and need significant revision—
remains unchanged.
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Appendix 1:
State

# of
maj-min
districts
in this
state

District
number

AF-AM?
Latino?
Asian?

Name and
Party of
member

Is
member
a
minority?

If a
minority,
is the
member a
member
of the
designated
minority?

Percentage racial
composition of this
district:
AF-AM/Lat/As/White

ALA

1

7

Af-Am

yes

yes

64.0/2.5/0.8/32.0

ARIZ

2

3

Latino

yes

yes

4.2/61.1/0/28.0

7

Latino

yes

yes

8.5/65.9/2.3/19.9

6

Latino

yes

no-Asian

11.5/26.3/16.4/38.6

9

Latino

10

Latino

11

Latino

12

Asian

13

Asian

14

Asian

15

Asian

16

Latino

17

Asian

19

Latino

20

Latino

21

Latino

22

Latino

25

Latino

26

Latino

Terri
Sewell (D)
Raul
Grijalva
(D)
Ruben
Gallego
(D)
Doris
Matsui (D)
Jerry
McNerney
(D)
Jeff
Denham ®
Mark
Desaulnier
(D)
Nancy
Pelosi (D)
Barbara
Lee (D)
Jackie
Speier (D)
Eric
Swalwell
(D)
Jim Costa
(D)
Mike
Honda (D)
Zoe
Lofgren
(D)
Sam Farr
(D)
David
Valadao ®
Devin
Nunes ®
Steve
Knight ®
Julia

CAL

35

no

7.5/39.2/12.9/35.6

no

3.6/40.0/6.1/46.2

no

9.0/25.3/12.5/48.4

no

5.6/15.0/30.7/44.4

yes

no-Af-Am

19.3/20.7/21.0/34.1

no

3.5/25.0/31.0/35.5

no

6.2/24.2/27.9/36.5

no

5.5/58.1/9.0/24.4

yes

yes

2.5/19.2/48.6/25.7

no

2.8/41.3/25.4/27.1

no

2.2/51.5/5.2/38.4

no

3.7/72.1/2.8/19.2

no

2.5/45.9/7.0/41.9

no

7.2/37.9/7.9/43.1

no

1.9/43.5/6.5/45.8
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FLOR

9

27

Asian

29

Latino

31

Latino

32

Latino

34

Latino

35

Latino

36

Latino

37

Latino

38

Latino

39

Latino

40

Latino

41

Latino

42

Latino

43

Latino

44

Latino

46

Latino

47

Latino

51

Latino

53

Latino

5

Af-Am

9

Latino

14

Latino

20

Af-Am

Brownley
(D)
Judy Chu
(D)
Tony
Cardenas
(D)
Pete
Aguilar (D)
Grace
Napolitano
(D)
Xavier
Becerra (D)
Norma
Torres (D)
Raul Ruiz
(D)
Karen Bass
(D)
Linda
Sanchez
(D)
Ed Royce
®
Lucille
RoybarAllard (D)
Mark
Takano (D)
Ken
Calvert ®
Maxine
Waters (D)
Janice
Hahn (D)
Loretta
Sanchez
(D)
Alan
Lowenthal
(D)
Juan
Vargas (D)
Susan
Davis (D)
Corrine
Brown (D)
Alan
Grayson
(D)
Kathy
Castor (D)
Alcee
Hastings

yes

yes

4.2/26.1/36.2/30.8

yes

yes

3.6/67.7/8.0/19.0

yes

yes

9.7/49.3/7.3/29.0

yes

yes

2.4/61.9/16.1/18.2

yes

yes

3.7/66.5/19.2/9.2

yes

yes

6.5/70.0/6.1/15.3

yes

yes

3.6/47.9/3.5/42.6

yes

no-Af-Am

24.0/39.4/9.5/23.9

yes

yes

4.2/61.2/14.2/18.6

no

2.3/34.9/28.1/32.3

yes

yes

5.2/86.6/2.1/5.2

yes

no-Asian

9.4/59.1/5.2/23.8

no
yes

5.8/33.2/8.9/48.8
no-Af-Am

no
yes

14.8/70.5/4.6/7.2
yes

no

yes

2.0/67.4/11.3/18.0

7.9/35.3/19.9/32.6

yes

no
yes

23.1/45.9/12.5/15.2

7.6/69.1/7.3/13.8
7.0/32.3/13.1/43.0

yes

51.8/12.3/2.1/31.1

no

9.4/45.7/3.6/38.9

no

25.7/27.0/2.9/42.4

yes

yes

51.9/20.9/1.7/23.6
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GEOR

HAW

ILL

4

2

4

23

Latino

24

Af-Am

25

Latino

26

Latino

27

Latino

2

Af-Am

4

Af-Am

5

Af-Am

13

Af-Am

1

Asian

2

Asian

1

Af-Am

2

Af-Am

4

Latino

7

Af-Am

LOUIS

1

2

Af-Am

MARY

2

4

Af-Am

7

Af-Am

MASS

1

7

Af-Am

MICH

2

13

Af-Am

14

Af-Am

2

Af-Am

MISS

1

(D)
Debbie
Wasserman
Schultz (D)
Frederica
Wilson (D)
Mario
Diaz-Balart
®
Carlos
Curbelo ®
Ileana RosLentinen ®
Sanford
Bishop (D)
Hank
Johnson
(D)
John Lewis
(D)
David Scott
(D)
Mark Takai
(D)
Tulsi
Gabbard
(D)
Bobby
Rush (D)
Robin
Kelly (D)
Luis
Gutierrez
(D)
Danny
Davis (D)
Cedric
Richmond
(D)
Donna
Edwards
(D)
Elijah
Cummings
(D)
Michael
Capuano
(D)
John
Conyers
(D)
Brenda
Lawrence
(D)
Bennie

no

10.4/38.1/3.4/46.2

yes

yes

53.6/29.5/1.9/13.8

yes

yes

6.1/70.4/2.0/20.6

yes

yes

8.4/69.5/1.4/19.7

yes

yes

6.6/72.7/1.7/18.3

yes

yes

49.9/4.9/1.2/41.9

yes

yes

56.2/10.5/4.4/26.9

yes

yes

57.0/9.2/3.7/28.3

yes

yes

53.3/9.8/2.9/31.1

yes

yes

0/7.8/50.0/15.9

yes

yes

0/10.6/24.4/29.9

yes

yes

51.1/9.8/2.0/35.8

yes

yes

55.1/13.3/0.8/28.9

yes

yes

3.5/71.8/2.3/21.1

yes

yes

54.1/13.2/5.2/25.9

yes

yes

62.3/5.9/2.8/27.3

yes

yes

53.1/15.6/3.3/26.0

yes

yes

54.2/3.5/4.8/34.5

no

23.6/19.9/10.0/42.5

yes

yes

56.2/6.5/1.2/33.6

yes

yes

56.8/4.6/4.3/30.9

yes

yes

65.1/1.8/0.4/31.9

249

MO

1

1

Af-Am

NEV

2

1

Latino

4

Latino

8

Latino

9

Latino

10

Af-Am

1

Latino

2

Latino

3

Latino

5

Af-Am

6

Asian

7

Latino

8

Af-Am

9

Af-Am

13

Latino

14

Latino

15

Latino

16

Af-Am

1

Af-Am

4

Af-Am

12

Af-Am

NJER

NMEX

NYRK

NCAR

3

3

9

3

OHIO

1

11

Af-Am

PENN

2

1

Af-Am

Thompson
(D)
William
Lacy Clay
(D)
Dina Titus
(D)
Cresent
Hardy ®
Albio Sires
(D)
Bill
Pascrell
(D)
Donald
Payne Jr.
(D)
Michelle
Lujan
Grisham
(D)
Steve
Pearce ®
Ben Ray
Lujan (D)
Gregory
Meeks (D)
Grace
Meng (D)
Nydia
Velazquez
(D)
Hakeem
Jeffries (D)
Yvette
Clark (D)
Charles
Rangle (D)
Joseph
Crowley
(D)
Jose
Serrano (D)
Eliot Engel
(D)
G. K.
Butterfield
(D)
David Price
(D)
Alma
Adams (D)
Marcia
Fudge (D)
Robert

yes

yes

48.8/3.2/2.3/42.9

no

8.8/42.9/8.5/36.0

no

13.6/29.7/4.3/47.5

yes

yes

no

8.3/54.4/7.7/27.1
10.5/33.6/12.8/41.7

yes

yes

51.9/16.5/6.9/21.2

yes

yes

2.3/48.1/0/41.8

no

1.5/52.1/0/39.4

yes

yes

1.4/39.8/0/38.9

yes

yes

48.5/20.2/12.9/10.7

yes

yes

3.3/17.3/36.3/39.6

yes

yes

8.3/43.8/17.6/28.0

yes

yes

53.4/18.1/4.5/22.1

yes

yes

50.5/11.9/6.6/29.4

yes

no –AfAm

27.1/52.5/4.7/13.2

no

yes

10.2/46.9/16.3/25.0

yes

no
yes

28.1/66.1/1.3/2.3
30.4/23.4/4.6/39.2

yes

no

51.9/8.4/1.3/35.7

32.6/11.9/5.2/47.4

yes

yes

48.3/15.2/4.4/29.9

yes

yes

53.9/3.6/2.2/39.7

no

32.8/15.9/6.8/42.2
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2

Af-Am

SCAR

1

6

Af-Am

TENN

1

9

Af-Am

TEX

15

7

Latino

9

Af-Am

15

Latino

16

Latino

18

Latino

20

Latino

22

Latino

23

Latino

27

Latino

28

Latino

29

Latino

30

Af-Am

33

Latino

34

Latino

35

Latino

VIR

1

3

Af-Am

WISC

1

4

Af-Am

Brady (D)
Chaka
Fattah (D)
James
Clyburn
(D)
Steve
Cohen (D)
John
Culberson
®
Al Green
(D)
Ruben
Hinojosa
(D)
Beto
O’Rourke
(D)
Sheila
Jackson
Lee (D)
Joaquin
Castro (D)
Pete Olson
®
Will Hurd
®
Blake
Farenthold
®
Henry
Cuellar (D)
Gene
Green (D)
Eddie
Bernice
Johnson
(D)
Marc
Veasey (D)
Filemon
Vela (D)
Lloyd
Doggett
(D)
Bobby
Scott (D)
Gwen
Moore (D)

yes

yes

58.1/5.5/4.5/29.4

yes

yes

56.5/4.7/0.9/36.4

no

63.5/7.0/1.9/25.9

no

12.2/31.5/9.6/44.6

yes

yes

38.3/37.2/9.1/13.6

yes

yes

1.5/80.2/1.3/16.4

no

3.3/79.3/1.2/15.3

yes

no-Af-Am

38.2/41.0/3.9/15.9

yes

yes

4.4/66.3/2.4/24.7

no
yes

11.6/25.2/17.1/44.4
no-Af-Am

no

yes

2.2/70.8/1.2/24.8
4.8/50.8/1.4/41.4

yes

no

4.0/78.4/0.8/15.9
9.3/76.4/1.6/12.1

yes

yes

44.3/35.7/1.9/16.9

yes

no-Af-Am

15.3/65.0/2.9/16.0

yes

yes

1.4/82.6/0.5/15.2

no

9.3/64.0/1.5/23.8

yes

yes

56.3/5.2/3.0/33.1

yes

yes

33.3/16.3/3.1/43.9
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Various Summary Statistics
1)

The number of majority-minority districts identified for this thesis: 107

2)

How are these 107 districts designated? African-American 36; Latino 62; Asian 9;

Native American none
3)

How many minorities have been elected to the 114th Congress? 86 (44 African-

Americans, 30 Latinos, 10 Asians and 2 Native Americans)
4)

Of the 86, how many were elected from the 107 majority-minority districts? 70 -

38 African Americans, 25 Latinos, 7 Asians and no Native Americans
5)

The corresponding statistic for # 4, above, is that 16 minorities were elected from

majority (white) districts: 6 African-Americans; 5 Latinos; 3 Asians and 2 Native
Americans
6)

Of the 107 majority-minority districts, 37 elected a majority representative (35%);

70 elected a minority (65%)
9)

Of the 107 majority-minority districts, how many are “packed?” 61 (57%)—26 of

36 African-American districts (72%); 34 of 62 Latino districts (55%); one of 9 Asian
districts (11%); there are no Native American majority-minority districts.
10)

Correspondingly, of the 107 majority-minority districts, how many are

“coalitional?” 46 (43%)---10 of 36 African-American districts (28%); 28 of 62 Latino
districts (45%); 8 of 9 Asian districts (89%).
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11)

Within the set of 61 packed districts, how many elected a minority of any race?

51 of 61 (84%)—25 of 26 African-Americans (96%); 25 of 34 Latinos (74%); one of one
Asian (100%). The corresponding statistic is that 10 of 61 packed majority-minority
districts elected a white to the 114th Congress (16%)
12)

Within the set of 46 coalitional districts, how many elected a minority of any

race? 19 of 46 (41%)—7 of 10 African-American (70%); 7 of 28 Latino (25%); 5 of 8
Asian (63%). The corresponding statistic is that 27 of 46 coalitional majority-minority
districts elected a white to the 114th Congress (59%).
13)

Minorities in this research are clearly Democrats by a ratio of over 6 to 1 (86% to

14%): 42 of 44 African-Americans, 22 of 30 Latinos; 10 of 10 Asians. The two Native
Americans are Republicans.
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Appendix 2: A compilation of all Tables used in this Dissertation
Table 1: Minority Representation in the House by Congress
# of Congress

Year Sworn In

# of African# of Latinos
# of Asians
Americans
89th
1965
6
5
2
--------------------98th
1983
21
12
3
99th
1985
21
14
3
100th
1987
23
11
4
101st
1989
24
10
4
102nd
1991
26
12
3
103rd
1993
38
17
4
104th
1995
39
17
3
105th
1997
37
18
3
106th
1999
37
18
3
107th
2001
37
19
4
108th
2003
37
22
3
109th
2005
40
22
4
110th
2007
40
23
5
111th
2009
39
23
6
112th
2011
40
24
7
113th
2013
41
28
9
114th
2015
44
30
10
115th
2017
46
34
12
Sources: US Census; CRS Reports RL30378, 97-398, R43869; various NALEO
Directories, various post-2016 election newspaper articles. Two Native Americans
elected to the 114th and 115th Congresses are not listed in Table 1

254

Table 2: CVAP Percentages for Majority and Majority-Minority Districts (2014
Election)
STATE and NO. of
MAJORITYMINORITY
DISTRICTS (in
parens)
Alabama (1)
Arizona (2)
California (35)
Florida (9)
Georgia (4)
Hawaii (2)
Illinois (4)
Louisiana (1)
Maryland (2)
Massachusetts (1)
Michigan (2)
Mississippi (1)
Missouri (1)
Nevada (2)
New Jersey (3)
New Mexico (3)
New York (9)
North Carolina (3)
Ohio (1)
Pennsylvania (2)
South Carolina (1)
Tennessee (1)
Texas (15)
Virginia (1)
Wisconsin (1)

CVAP FOR
MAJORITY
DISTRICTS

CVAP FOR
MAJORITYMINORITY
DISTRICTS

DIFFERENTIAL

30.3
34.9
34.1
43.6
33.4
*
39.5
42.0
40.9
38.4
42.5
28.4
32.4
33.1
32.0
*
31.4
39.7
34.5
34.2
32.2
29.0
28.6
36.9
55.2

26.8
21.4
26.1
33.8
32.4
36.0
36.5
38.4
39.2
28.7
37.8
27.8
29.6
24.1
23.0
35.2
16.4
38.9
32.9
35.0
33.9
23.3
22.3
26.4
51.2

3.5
13.5
8.0
9.8
0.5
*
3.0
3.6
1.7
9.7
4.7
0.6
2.8
9.0
9.0
*
15.0
0.8
1.6
(0.8)
(1.7)
5.7
6.3
10.5
4.0
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Table 3: Winning Vote Margins for African-Americans in the House (2010, 2012,
2014)
State

District

Member
name and
party

ALA

7

CAL

13

Terri Sewell
(D)
Barbara Lee
(D)
Karen Bass
(D)
Maxine
Waters (D)
Corrine
Brown (D)*
Alcee
Hastings (D)
Frederica
Wilson (D)
Sanford
Bishop (D)*
Hank
Johnson (D)
John Lewis
(D)
David Scott
(D)
Bobby Rush
(D)*
Robin Kelly
(D)*
Danny Davis
(D)*
Andre Carson
(D)
Cedric
Richards (D)
Donna
Edwards (D)
Elijah
Cummings
(D)
John Conyers
(D)
Brenda
Lawrence (D)
Keith Ellison
(D)*
Bennie
Thompson

37
43
FLA

5
20
24

GEO

2
4
5
13

ILL

1
2
7

IND

7

LOUIS

2

MARY

4
7

MICH

13
14

MINN

5

MISSI

2

MajMin
district?
Y/N
Y

2014
vote %

2012
vote %

2010
vote
%

Racial
designation
AF/Lat/As/Wh

72

Packed or
coalitional
district?
P/C
P

Unopp

76

Y

88

87

84

C

AS

Y

84

86

86

C

LAT

Y

71

71

79

C

LAT

Y

65

71

63

P

AF

Y

82

88

79

P

AF

Y

86

Unopp

86

P

AF

Y

59

64

51

P

AF

Y

Unopp

74

75

P

AF

Y

Unopp

84

74

P

AF

Y

Unopp

72

69

P

AF

Y

73

74

80

P

AF

Y

79

71

n/a

P

AF

Y

85

85

82

P

AF

N

55

63

59

Y

69

55

65

P

AF

Y

70

71

83

P

AF

Y

70

77

75

P

AF

Y

80

83

77

P

AF

Y

78

n/a

n/a

P

AF

N

71

65

68

Y

68

67

61

AF

WH

WH
P

AF
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MISSO

1
5

NEWJ

10
12

NEWY

5
8
9
13

NCAR

1

12
OHIO

3
11

PENN

2

SCAR

6

TEX

9
18

23
30

33
UTAH

4

VIR

3

WISC

4

(D)
William Lacy
Clay (D)*
Emanuel
Cleaver (D)
Donald Payne
Jr. (D)*
Bonnie
Watson
Coleman (D)
Gregory
Meeks (D)*
Hakeem
Jeffries (D)*
Yvette Clark
(D)*
Charles
Rangle (D)*
G. K.
Butterfield
(D)
Alma Adams
(D)
Joyce Beatty
(D)*
Marcia Fudge
(D)*
Chaka Fattah
(D)*
James
Clyburn (D)
Al Green
(D)*
Sheila
Jackson Lee
(D)*
Will Hurd (R)
Eddie
Bernice
Johnson (D)
Marc Veasey
(D)*
Mia Love
(R)*
Bobby Scott
(D)*
Gwen Moore
(D)

Y

73

79

74

C

AF

N

52

61

53

Y

85

88

97

N

61

n/a

n/a

Y

95

90

88

C

AF

Y

92

90

n/a

P

AF

Y

89

87

91

P

AF

Y

87

91

80

P

LAT

Y

73

75

59

P

AF

Y

75

n/a

n/a

C

AF

N

64

68

n/a

Y

80

89

83

P

AF

Y

88

89

89

P

AF

Y

73

94

63

P

AF

Y

91

78

78

C

AF

Y

72

75

70

C

LAT

Y
Y

50
88

n/a
79

n/a
76

P
C

LAT
AF

Y

87

73

n/a

P

LAT

N

50

n/a

n/a

Y

94

81

70

P

AF

Y

70

72

69

C

AF

WH
P

AF
WH

WH

WH
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Table 4: Winning Vote Margins for Latinos in the House (2010, 2012, 2014)
State

District

Member name
and party

ARIZ

3

Raul Grijalva
(D)*
Ruben Gallego
(D)
Tony Cardenas
(D)
Pete Aguilar
(D)
Grace
Napolitano (D)
Xavier Becerra
(D)
Norma Torres
(D)
Paul Ruiz (D)
Linda Sanchez
(D)
Lucille RoyalAllard (D)
Loretta Sanchez
(D)
Juan Vargas (D)
Ron DeSantis
(R)*
Mario DiazBalart (R)
Carlos Corbell
(R)
Ileana RosLentinen (R)
Raul Labrador
(R)
Luis Gutierrez
(D)
Albio Sires
(D)*
Michelle Lujan
Grisham (D)*
Ben Ray Lujan
(D)
Nydia
Velazquez (D)
Jose Serrano
(D)*
Ruben Hinojosa
(D)*
Bill Flores (R)*

7
CALIF

29
31
32
34
35
36
38
40
46

FLOR

51
6
25
26
27

IDA

1

ILL

4

NEWJ

8

NEWM

1
3

NEWY

7
15

TEX

15
17

MajMin
district?
Y/N
Y

2014
vote
%

2012
vote
%

2010
vote
%

Racial
designation
AF/Lat/As/Wh

50

Packed or
coalitional
district?
P/C
P

56

58

Y

75

n/a

n/a

P

LAT

Y

75

74

n/a

P

LAT

Y

52

n/a

n/a

P

LAT

Y

60

66

74

P

LAT

Y

73

86

84

P

LAT

Y

63

n/a

n/a

P

LAT

Y
Y

54
59

53
68

n/a
63

C
P

LAT
LAT

Y

61

59

77

P

LAT

Y

60

64

53

P

LAT

Y
N

69
63

71
57

n/a
n/a

P

LAT
WH

Y

unopp

76

67

P

LAT

Y

51

n/a

n/a

P

LAT

Y

unopp

60

69

P

LAT

N

65

63

51

Y

78

83

77

P

LAT

Y

77

78

74

P

LAT

Y

59

59

n/a

C

LAT

Y

62

63

57

C

LAT

Y

89

95

94

C

LAT

Y

97

97

96

P

LAT

Y

54

61

56

P

LAT

N

65

80

62

LAT

WH

WH
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20

Joaquim Castro
(D)*

Y

76

64

n/a

P

28

Henry Cuellar
(D)*
Filemon Vela
(D)*
Jaime Herrera
Beutler (R)
Alex Mooney
(R)

Y

82

68

56

P

LAT

Y

60

62

n/a

P

LAT

N

62

60

53

WH

N

47

n/a

n/a

WH

34
WASH

3

WVIR

2
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Table 5: Winning Vote Margins for Asians and Native Americans in the House
(2010, 2012, 2014)
State

District

Member
name and
party

Maj-Min
district?
Y/N

2014
vote
%

2012
vote
%

2010
vote
%

CAL

6

Doris Matsui
(D)
Ami Bera (D)
Mike Honda
(D)
Judy Chu (D)
Ted Lieu (D)
Mark Takano
(D)
Mark Takai
(D)
Tulsi
Gabbard (D)*
Tammy
Duckworth
(D)*
Grace Meng
(D)

Y

73

75

72

Packed or
coalitional
district?
P/C
C

N
Y

50
52

52
74

n/a
68

C

Y
N
Y

59
59
57

64
n/a
59

71
n/a
n/a

C
P

AS
WH
LAT

Y

52

n/a

n/a

P

AS

Y

79

81

n/a

C

AS

N

56

55

n/a

Y

unopp

68

n/a

Markwayne
Mullin (R)—
Native
American
Tom Cole
(R)—Native
American

N

70

57

n/a

WH

N

71

68

unopp

WH

7
17
27
33
41
HAW

1
2

ILL

8

NEWY

6

OKLA

2

4

Racial
designation
AF/Lat/As/Wh
LAT
WH
AS

WH

C

AS
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Table 6: CVAP Comparison of Packed vs. Coalitional Latino Districts (2012, 2014)
State

District

ARIZ

3
7
6
9
10
11
16
19
20
21
22
25
26
29
31
32
34
35
36
37
38
39
40
41
42
43
44
46
47
51
53
9
14
23
25
26
27
4
1

CALIF

FLOR

ILL
NEV

2012
CVAP
Packed
41.6
39.3

2012 CVAP
Coalitional

2014 CVAP
Packed

2014 CVAP
Coalitional

24.0
19.4
47.9
50.4
48.8
63.2

40.6

28.4
27.7
28.1
36.3
23.7

53.6
57.3
35.6

28.7
33.4
23.6

51.2
56.4
61.2
46.2
46.6
47.8
45.2
41.9

29.4
24.9
37.8
19.3
22.2
19.6
18.1
15.4

47.4
58.3
50.9

29.8
25.4
21.2

57.4
47.5
44.5

27.7
16.0
18.9

49.1
54.7
50.6
45.1

23.8
22.8
18.6
23.4

54.1
41.0

26.5
20.7

56.4
50.4
n/a
61.7
n/a
58.9
n/a
47.8

29.1
27.7
Unopposed
35.6
Unopposed
35.3
unopposed
28.4

48.0

19.9

261

NJER
NMEX

NYRK

TEX

AVERAGES

4
8
9
1
2
3
7
13
14
15
7
15
16
18
20
22
23
27
28
29
33
34
35
2012 Packed
2012
Coalitional
2014 Packed
2014
Coalitional

56.4
50.1

28.4
19.1

55.8
57.6
48.5

26.1
36.9
31.6

55.2
42.5
50.7

37.1
14.7
16.5

42.1
47.9

14.3
14.2

57.0
40.2
37.0

33.0
23.3
17.3

46.9
39.7

24.4
18.2

54.4
44.8
43.5
43.3
35.7
38.5
37.0
36.5
44.4
53.3
21.4
28.0

31.0
26.2
26.2
19.5
14.0
16.0
19.6
20.6
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Table 7A: Majority District Characteristics from California, Florida, New York and
Texas
STATE

District

POSTAPPORTIONMENT WINNING
% 2014

POSTAPPORTIONMENT WINNING
% 2012

CALIFORNIA

1
2
3
4
5
7
8
18
23
24
28
30
33
45
48
49
50
52
1
2
3
4
6
7
8
10
11
12
13
15
16
17
18
19
21

61
75
53
60
76
50
68
68
75
52
77
66
59
65
64
60
71
52
70
51*
65
78
63*
64
66*
62*
67*
unopposed
75*
60*
62*
63*
60*
65*
unopposed

57
71
54
60
74
52
57
70
73
55
77
60
n/a
n/a
61
58
68
51
70
n/a
65
76
57
59
59
52
64
63
n/a
unopposed
54
59
50
n/a
78

FLORIDA

PREAPPORTIONMENT
WINNING %
2010
n/a
n/a
59
61
63
n/a
n/a
69
unopposed
58
65
65
n/a
n/a
62
63
63
n/a
80
n/a
n/a
77
n/a
69
65
56
67
71
n/a
48
59
67
n/a
n/a
63

263

NEW YORK

TEXAS

22
1
2
3
4
10
11
12
17
18
19
20
21
22
23
24
25
26
27
1
2
3
4
5
6
8
10
11
12
13
14
17
19
21
24
25
26
31
32
36

58*
54
68*
55*
53
88*
58
80*
56*
50*
64*
61*
55
unopposed
62*
60*
50*
68*
71*
77*
68*
82
unopposed
85*
61
89
62*
90
71*
84
62*
65*
77
72
65*
60*
83
64*
62
76

55
n/a
59
58
n/a
81
n/a
81
64
52
53
68
n/a
61
52
n/a
57
75
51
71
65
unopposed
n/a
64
58
77
61
79
71
91
53
80
85
61
61
58
68
61
58
n/a

n/a
n/a
72
56
n/a
76
n/a
75
62
n/a
55
59
n/a
53
57
n/a
65
61
n/a
90
89
66
n/a
71
66
80
65
81
72
87
n/a
62
78
69
82
n/a
67
83
63
n/a
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Table 7B: Majority-Minority District Characteristics from California, Florida, New
York and Texas
STATE

DISTRICT

POSTAPPORTIONMENT WINNING
% 2014

POSTAPPORTIONMENT WINNING
% 2012

CALIFORNIA

6
9
10
11
12
13
14
15
16
17
19
20
21
22
25
26
27
29
31
32
34
35
36
37
38
39
40
41
42
43
44
46
47

73
52
56
67
83
88
77
70
51
52
67
75
58
72
53
51
59
75
52
60
73
63
54
84
59
69
61
57
66
71
87
60
56

75
56
53
n/a
85
87
79
52
57
74
67
74
58
62
n/a
53
64
74
n/a
66
86
n/a
53
86
68
58
59
59
61
71
60
64
57

PREAPPORTIONMENT
WINNING %
2010
72
48
65
n/a
80
84
76
n/a
52
68
68
67
n/a
unopposed
n/a
n/a
71
n/a
n/a
64
84
n/a
n/a
86
63
67
77
n/a
56
79
55
53
n/a
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FLORIDA

NEW YORK

TEXAS

51
53
5
9
14
20
23
24
25
26
27
5
6
7
8
9
13
14
15
16
7
9
15
16
18
20
22
23
27
28
29
30
33
34
35

69
59
65*
54
unopposed
82
63*
86
unopposed
51
unopposed
95*
unopposed
89
92*
89*
87*
88*
97*
unopposed
63*
91*
54*
68*
72*
76*
67*
50
64*
82*
90*
88
87*
60*
63*

71
61
71
63
70
88
63
unopposed
76
n/a
60
90
68
95
90
87
91
83
97
76
61
78
61
68
75
64
64
n/a
57
68
90
79
73
62
64

n/a
62
73
52
60
79
60
86
67
n/a
69
88
n/a
94
n/a
91
80
81
96
73
81
78
56
n/a
70
n/a
67
n/a
48
56
65
76
n/a
n/a
53
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Table 7C: Summary of Winning Vote Percentages for Majority and MajorityMinority Districts in California, Florida, New York and Texas
ELECTION YEAR AND
STATE

WINNING
PERCENTAGE
IN MAJORITY
DISTRICTS

WINNING
PERCENTAGE
IN MAJORITYMINORITY
DISTRICTS

PERCENTAGE
BY WHICH A
MAJORITYMINORITY
DISTRICT’S
WIN
PERCENTAGE
EXCEEDS THAT
OF A
MAJORITY
DISTRICT

2014POSTAPPORTIONMENT
OVERALL
CALIFORNIA
FLORIDA
NEW YORK
TEXAS

66.0
64.0
66.0
62.9
70.1

70.5
65.1
71.2
88.6
71.7

+6.8
+1.7
+7.9
+40.8
+2.3

2012POSTAPPORTIONMENT
OVERALL
CALIFORNIA
FLORIDA
NEW YORK
TEXAS

64.2
62.4
62.7
62.5
68.5

70.3
66.1
71.4
86.3
68.9

+9.5
+5.9
+13.9
+38.1
+.6

2010-PREAPPORTIONMENT
OVERALL
CALIFORNIA
FLORIDA
NEW YORK
TEXAS

67.8
64.4
65.6
62.8
74.8

70.3
68.6
68.3
86.1
65.0

+3.7
+6.5
+4.1
+37.1
-13.1
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