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AFL-C10 ANALYSIS OF OSHA's PROPOSED
HAZARDS COMMUNTCATION/RIGHT-TO-KNOW STANDARD

On March 19, 1982, OSHA finally issued a revised proposed Hazards
Communication/Right-to-Know Standard. The '"Hazards Communication"
proposal is a watered-down substitute for an earlier proposed standard
on Hazards Identification issued by Eula Bingham in January, 1981 and
withdrawn by the Reagan Administration within weeks of taking office.

The new proposed federal standard was sought by the chemical manufacturers
to counter and replace the multitude of conflicting state and local "Right-to-
Know laws' that have been won in the last few years. The standard is perfor-
mance based, limited in scope and does very little to assure that workers are
provided adequate information on the identities of workplace chemicals and
their hazards. Employers define what constitutes most health hazards, and
what sources. of information are adequate to evaluate potential hazards.
Coverage 1is limited to SIC Codes 20-39 with the construction, service, agri-
culture and maritime industries excluded entirely. Unions' right of access
to information has been eliminated. And trade secret protection for cmployers
1s so broad that most chemical identitics may be claimed trade secret. The
specifics of the proposed Hazard Communication Standard arc outlined below.

SCOPE .

Industries Covercd - The proposed standard imposcs requirements on chemical
manufacturers and cmployers in SIC Codes 20-39 (manufacturing).

- Importers of chemicals, construction, maritime, agriculture, service
industries and other industries outside SIC Codes 20-39 are not covered by
the standard.

~ Chemical manufacturers are required to evaluate the hazards of the
chemicals which they produce, label containers, prepare material safety data
shects and forward this hazard and identification information to user employers.
Employers in SIC Codes 20-39 (including chemical manufacturers) are required
to provide information to employees about hazardous chemicals through a hazard
communication program, labels, placards, material safety data sheets and infor-
mation and training.

- The scope of industries covered under the ncw proposal is reduced
further than the January, 1981 proposal which was also limited in scope.
Obligations for importers of chemicals to provide the same information on
imported chemicals as domestic manufacturers have been deleted. Requirements
for employers in SIC Codes 20-39 to provide hazard and identification information
in the absence of such information from the manufacturer have also been removed.
And the March, 1982 proposal climinates even the minimal requirement in industrics
outside S1C Codes 20-39 to leave labels on containers intact.

Chemicals Covered = ALl chemicals known to be present in the workplace
"in such manner that employees may be exposed under normal conditions of use
or in a foresecable emergency," must be evaluated by manufacturers. Only those

chemicals and mixtures meeting the standard's definitions for hazardous arce
subject to the identification, warning and training provisions.



Specttie criteria are set torth tor determining physical hazards

(i.c. [lammability, cxplosivity). For acute health effects, the ANSI
Standard for Precautionary Labeling of Hazardous Chemicals (2129.1 - 1976)

is referenced in Appendix A of the standard. But the specific toxicity
definitions are not sct forth nor is there a requirement to follow these
minimal criteria. [For chronic health hazards, a listing of target organ
categories of the types of chronic hazards that should be considered is set
forth. The list includes: 1) hepatotoxic agents; 2) nephrotoxic agents;

3) neurotoxic agents; 4) agents with effects on the blood or hematopoetic
system; 5) pulmonary agents; 6) reproductive toxins; 7) cutancous hazards;
and 8) eye hazards. The list is not meant to be all inclusive, but nor is

it binding. Carcinogenic hazards are not specifically listed. Further, OSHA
has set forth no criteria for evaluating whether or not a substance should be
considered a chronic hazard, that determination is left solely to the manu-
facturer. The manufacturer need only assess offects for which data is "scientif-
ically well established.”

- In addition to pure chemicals, mixtures arc also covered under the
tollowing conditions: 1) any mixturc which is comprised of at least one (1)
percent (by weight or volume) of any chemical determined to be hazardous shall
also be considered hazardous unless the mixture has been evaluated as a whole
and the data indicates it is not hazardous or 2) if cmployce protection neces-—
sitates disclosure of hazardous chemicals comprising less than one (1) percent
(by weight or volume) of mixture, the Assistant Secretary may lower or eliminate
this concentration exemption through rulemaking. In the January, 1981 proposal
the cut off point for mixtures which contain carcinogens was 0.1%. Under the
present proposal, the 1.0% cut off would exclude many substances which contain
significant amounts of potent carcinogens such as benzidine dyes.

Exemptions - Importers of chemicals, the construction, service, agriculture,
maritime industries and other industries outside SIC Codes 20-39 are totally
excluded from the standard. Further, chemicals developed and used in research
laboratories are not covered, nor are chemicals which are foods, drugs, cos-
metics or tobacco products intended for personal consumption by employees in
the workplace.

HAZARD DETERMINATION PROCEDURES

Chemical manufacturers are required to evaluate chemicals which they
produce to determine if they arc hazardous according to the standard. No
specific procedures or criteria for what constitutes an adequate hazard deter-
mination are set forth. Rather, the hazard determination procedures are
#ntirely performance oriented with what constitutes an adequate evaluation
left totally up to the discretion of the manufacturer. The proposed standard
docs include a non-mandatory Appendix B - "Hazard Determination Guidelines!
which lists possible sources of information, including manufacturer's health
and safety studics, standard toxicity texts, ACCIH TLV's, NIOSH publications. and
computer bibliographic data bases. However, no minimum or exemplary determination
procedures are set forth or required. Such open ended performance requirements
render the standard largely unenforceable. Determination of what constitutes
an adequate hazard evaluation will only be decided through OSH Review Commission
decisions after years of litigation.



UAZARDS COMMUNICATION PROGRAM

Fach employer in $1C Codes 20-39 Cincluding chemical manulfacturers) s
required to develop and implement a "hazards communication program' for his/her
workplace which meets the criteria specified in the standard through a system
of labels, placards, material safety data sheets, and employee information and
training.

- The program must include: 1) the procedures the employer will use to
determine the hazards of the chemicals which he/she produces; 2) a list of
hazardous chemicals known to be present in the workplace which must be made
available to employees, their designated representatives and OSHA; and 3) the
methods the employer will use to inform cemployces of the hazards of non-routine
tasks such as repair of pipes or cleaning of reactor vessels.

- Employers may rely on existing hazard communications programs which meet
the criteria set forth in the standard.

Labels and Placards - The March proposal places minimal importance on labels
and relies on safety data sheets to convey most identity, hazard and control
information.

- Employers must label containers of hazardous chemicals in the workplace
with the chemical name, common name, code name or trade name of hazardous
chemicals, and hazard warnings for thosc chemicals. The name which appcars on
the label must key into the material safety data sheet, but for trade secrets
specific chemical identity may be withheld entirely. The hazard warning
requirements are performance oriented, left entirely to the discretion of
the employer.

- Containers of hazardous chemicals which lcave the workplace must contain
the above information and the name, address and telephone number of the manu-
facturer.

- Transfer containers of 10 gallons of less into which chemicals are
transferred from labeled containers need not be labeled if intended for the
immediate use by the cmployee who performs the transfer.

Placards may be used in place of labels for stationary containers in a
work area having similar contents and hazards.

. . . . . "
- Pipes and piping systems are not considered 'containers and are exempt
from the standard.

Material Satety Data Sheets - Under the March proposal material safety
data sheets (MSDS's) arce the primary vehicle for transmitting hazard intormation.
However, the requirements for responsibility, contents, and timeliness are confusing
and somewhat vague.

All manufacturing employers are required to obtain or develop a material
safety data sheet for each hazardous chemical produced or used. However, in
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practice the primary responsibility (or development of MSDS's will rest

with chemical manufacturers. No specific format for MSDS's is set forth

but they must reflect information contained in sources used by the chemical
manufacturer in his/her hazard determination and the other following information:
1) the chemical and common name(s), CAS number(s) and identify for all hazardous
ingredients (over 1 percent) except for trade secrets; 2) physical and chemical
characteristics; 3) physical hazards; 4) known acute and chronic health effects,
signs and symptoms of exposure, and medical conditions which may be aggrevated
by exposure; 5) primary routes of entry and existing PEL's; 6) precautions for
safe handling and use; 7) recommended engineering controls; 8) recommended

work practices; 9) recommended personal protective equipment; 10) emergency

and first aid procedures; 11) the date of preparationcf the MSDS; and 12) the
name, address and telephone number of the manufacturer preparing the sheet.

- For MSDS prepared after the standard is in effect, the MSDS must indicate
where 'a search was conducted but no information was found.

- For existing MSDS's, for blank spaces for the above categories of infor-
mation, there will be an assumption that the information was sought, but not
found. Updated MSDS's must be filled in with information or indicate that
information is not available. This section seems to allow manufacturers to
rely on old, inadequate safety data sheets until the MSDS's are updated.

~ Employers arce only required to add "new and significant' information
regarding health hazards to the MSDS within a "rcasonable period of time".
No indication of what constitutes a reasonable period of time is provided.

- Chemical manufacturers must provide manufacturing employers an MSDS
with the initial shipment and with the first shipment after the MSDS is updated.
If an MSDS is not provided, the purchasing cmployer must obtain one from the
manufacturer "as soon as possible'". No definition of "as soon as possible' is
provided.

- Employers must maintain and have readily accessible copies of MSDS's
in the workplace only as long as the substance is present in the workplace
or until the MSDS is replaced by an updated copy. This provision conflicts
with the 30-year retention period under the Access to Medical and Exposure
Records Standard.

- MSDS's must be made available to exposed employees, their designated
representatives and upon request OSHA and NIOSH. Former employees or employces
about to be assigned to a new work area are not covered. No mention is made
of the right to obtain copies of MSDS's, nor is any time period for providing
access set forth. Also, the proposed standard eliminates unions automatic
rights of access to information. Under this standard, unions are given the
same status as all other designated ,xepresentatives and have no access rights
unless they obtain explicit written authorization from individual exposed
employees to exercise their rights under the standard.

Employee Information and Training - Employers must provide employees with
information and training on hazardous chemicals in the workplace at the time of
their initial assignment and whenever a new hazardous chemical is introduced in
their work area. Regular, follow-up training (i.e. annual) on chemical hazards
is not required.




Wotkers must be inftormed of 0 1) the vequivements ol the standand,
2) operations in the work area where hazardous chemicals are present and;
3) the location and availability of the list of hazardous chemicals and
material safety data sheets.

- Worker training programs must include: 1) methods and observations
the worker may use to detect hazardous chemicals; 2) the hazards of the
chemicals in the workplace; 3) mecasures employces can take to protect them-
selves from chemical hazards; and 4) details of the cmployer's hazard
communication program and how employees can obtain and use the appropriate
hazard information. Discussion of the employer's program to control chemical
hazards is not required, nor is discussion of OSHA requirements for control
of individual chemicals.

TRADE SECRETS

The trade sectet provisions of the March, 1982 proposed standard allow
cmployers to claim almost all specific chemical identities trade secret at
their discretion. This marks a complete reversal in OSHA's earlier position
in its January, 1980 proposal which found that worker health interests out-
weighed trade secret claims and required specific chemical identity for all
hazardous chemicals.

The¢ current proposal allows specific chemical identity to be withheld
i{ the employer considers the identity a trade secret and if the following
conditions are met: 1) the employer can substantiate that it is a trade
secret; 2) the chemical is not a carcinogen, mutagen, teratogen, or a cause
~f significant irreversible damage to human organs or body systems for which
there is a need to know the precise chemical name; 3) the chemical is identified
by a generic chemical classification which would provide useful information to
a health professional; 4) all other information on the chemicals' property and
effects 1s contained in the MSDS; 5) the MSDS indicates which category of
information is being withheld on trade sccret grounds; and 6) trade sccret
information must be provided to a treating physician who states in writing
that a patiemt's health problems may be the result of occupational exposure.
Employers may establish conditions for the disclosure of trade secret infor-
mation to employees, designated representatives and down-stream employers
through a confidentiality agreement. The agreement may restrict the use of
the information, prohibit further relcasc of the information and provide for
compensation or other legal relief i1f harm results from a breach of the agrece-
ment. Im summary, employers may claim most chemicals' identity trade secret;
trade secrets need be substantiated only after the fact; employers determine
whether there is a need to release identity of even the most hazardous of sub-
stances and what constitutes sufficient alternate identification; and workers
and unions may be subject to potential severe liability if information which
the cemployer deems trade sceret is releasced.

EFFECTIVE DATES
Lffective dates of the standards provisions are variable depending upon

the employer's responsibilities, employemnt size, and the nature of the chemical.
The time frames are as follows:
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Employer number ol

. _cmployees

Chemical
manufacturers:

More than 250
25 to 250

Fewer than 25

Other employers.

Pure substances

1 year
1 1/2 years.

2 years.

3 1/2 years.

MixLures

2 years
2 1/2 years

3 years

3 1/2 years

DEADLINES FOR COMMENTS, HEARING DATES, ETC.

Hearings on the proposed standard are currently scheduled to begin June
Subsequent field hearings are planned, but -the

1982 in Washington, D. C.

locations and dates have not yet been announced.

Comments and notices of intenltion to appear at the hearings are duc

May 18, 1982.
June 1, 1982.

April 15, 1982

PS/dp

opeiu #2, afl-cio

Testimony and documentary cvidence for the hearings are due

15,



For Further Information,
Lori Abrams

Sidney Wolfe, M.D.
(202)872-0320

GROUPS ATTACK OSHA's "RIGHT-TO-HIDE" REGULATIONS

A coalition of groups including the Public Citizen Health
Research Group, District 8 Council of the 0il, Chemical,
and Atomic Workers Union, and ten Committees on Occupational
Safety and Health (COSH groups) filed a lawsuit today with
the U.S. Court of Appeals (3rd circuit, Philadelphia) to
challenge the new labelling standard announced by OSHA
today. The coalition charged that the regulation fails to
provide workers with adequate information about hazardous
chemicals to which they are exposed in the workplace.

The ten COSH groups -- CACOSH (Chicago), NYCOSH, NY State
COSH, ConnectiCOSH, NCOSH (North Carolina), TNCOSH (Tennessee),
Washington Area COSH (D.C.), Western Pennsylvania Committee .-for
Worker Safety and Health, WISCOSH, and PhilaPOSH -- are
non-profit organizations representing over a hundred unions
and hundreds of thousands of workers around the country in a
variety of industries and professions, including printers,
teachers, firefighters, teamsters, butchers, hatters,
autoworkers, hospital personnel, railroad workers, construction
workers, plumbers, and the public sector. Many COSH groups
have actively participated in state and local right-to-know
legislation.

Public Citizen Health Research Group is a non-profit organi-
zation that engages in research and advocacy on occupational
health issues. Seven years ago, the Health Research Group
petitioned OSHA asking for a standard that would require
labelling of every workplace chemical and, on September 27,
1979, along with Congressman Andrew Maguire and PhilaPOSH,
demanded OSHA to take action on the 1976 petition in a
lawsuit against Ray Marshall, the Secretary of Labor.
Although OSHA initially refused to put out such a standard,
a strong chemical labelling standard was proposed in 1981 by
the Carter Administration, but was withdrawn in March 1982
by the Reagan administration.

A study by the Bureau of Labor Statistics in 1976 estimated
that more than 180,000 illnesses were due to chemical exposures
in the workplace between 1976 and 1977. According to the
National Institute for Occupational Safety and Health,
ninety percent of workers and their employers are generally
unaware of the presence of hazardous chemicals in the
workplace and the potential of these chemicals to seriously
injure worker health.

HEALTH RESEARCH GROUP ¢ 2000 P STREET, N.W., WASHINGTON, D.C. 20036 « (202) 872-0320
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Providing workers with the names of these chemicals enables
them to:

--Assist health professions in discovering links between
illness and specific chemicals

--Helps physicians treat workers who have contracted illnesses
due to toxic substances at the job site.

-—-Search the literature for hazards of which the employer
may not be aware. :

--Make informed choices about whether to continue to work or
to bring compensation claims against a employer.

However, serious deficiencies in the new regulation have
provoked labor advocates to raise serious questions as to
whether it will have beneficial consequences for many
workers. The four most serious deficiencies are that:

1) The majority of the workforce will not be affected by
the law, which applies only to manufacturing industries.

2) The regulation does not require employers to inform
workers about chemicals which are not hazardous in their
(the employer's) "professional judgment".

3) The requlation excludes workers from being given the
names of chemicals that are considered trade secrets by the
company.

4) Many of the more stringent state and local laws will be
pre-empted by the weaker provisions of the federal law (at
present, approximately 15 state and 35 local laws are in
effect around the country). For example, the New Jersey
right-to-know law requires employers to label all chemicals
in the workplace.

Although the New Jersey law is considered to be the toughest
in the country, most state and local laws require employers
to provide information about a defined 1list of hazardous
substances. The Illinois and New York right-to-know
standards cover more than 57,000 chemicals listed in the
NIOSH Registry of Toxic Effects of Chemical Substances
(RTECS). Some laws, for example those in Connecticut,
Cinncinati, West Virginia, and Wisconsin, include approximately
450 substances covered by OSHA regulations in Title 29 of
the Code of Federal Regulations, Part 1910, Subpart Z. A
number of the existing right-to-know laws contain provisions
for expanding the list of reportable chemicals; some of them
also provide for public access to right-to-know legislation.
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Almost all right-to-know laws contain trade secret
provisions but at least some of these require the validity
of such claims to be determined by state or local enforce-
ment agencies -- and not the employer or manufacturer. All
other information except the name of the chemical must be
provided. The Cinncinati law places the burder of proof in
establishing trade secret claims on the employer. 1In New
Jersey, there is a special hazardous substance list developed
by the Department of Environmental Health that is exempt
from trade secret claims.

The regulation makes a mockery out of the right-to-know
concept and should be renamed the "right-to-hide". It will
prevent millions of workers from taking an active part in
personally or collectively "requlating" workplace health by
keeping critical information a secret.




ROGBERT E, VAGES .
ASSISTANT TO PRESIDENT ROBERT F. GOSS,

— OIL, CHEMICAL AND ATOMIC WORKERS INTERNATIONAL UNION

ON JULY 14, 1982, AT HOUSTON, TEXAS
For immediate release

OCAW is strongly opposed to OSHA's proposed regulation on
HAZARD COMMUNICATION, the Reagan Administration's response to the

nationwide demand for the workers' right to know.

"This proposal on Hazard Communication is indicative of this
Administration's contempt for the workers' right to know and take
part in decisions affecting health on the job" commented Robert Goss,

OCAW president.

It is a sham and hypocriticalfor this Administration to talk
euphemistically about programs like Star, Praise and Prime that
promote joint labor-management cooperation when the very basis

of any cooperation - knowledge - is denied.

Essentially what OSHA is doing with this proposal is turning
over to industry its own legal responsibility of policing the

workplace.

The Hazard Communication proposal leaves to the manufacturer's
discretion which workplace substances will be considered hazardous,
what type of hazard information will be given to employees and in

what format.

In short, the proposal ignores the history of occupational
health experience in this country. Had employers rev;aled what
they knew, tragedies such as that caused by vinyl chloride, asbestoé,
DBCP may .have been prevented. OCAW's experience.is that the
informed worker takes action;}a worker kept in the dark is

complacent.

In the absence of effective federal regulation, OCAW can only

lend support to the many community and regional righf“fb know



'proposals that are being enacted throughout the country.

Finally, OCAW believes this proposal is a dangerous one.
It creates an illusion to the public that this Administration

is doing something to protect workers.
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OSHA ISSUES FINAL HAZARD COMMUNICATION STANDARD

More than 14 million workers in 300,000 manufacturing establishments will
gain greater access to information-on the chemical hazards with which they work
under a new Occupational Safety and Health Administration standard, the Depart-
ment of Labor announced today. :

"I believe this is the most significant.regulatory action ever taken by
OSHA," said Assistant Secretary of Labor Thorne G. Auchter, who heads OSHA.
"The hazard communication standard will require that people who work with

“hazardous substances are aware of the dangers and are trained to effectively
protect themselves. :

"We estimate there may be as many as 575,000 chemical products in American
workplaces, with new chemicals being introduced every day. Workers need to
know which chemicals are hazardous and how to protect themselves against those
hazards. The three components of OSHA's hazard communication program -- labels
or other signs, material safety data sheets and worker training -- will meet this
need.

"This standard represents an approach to regulation designed to respond
to evolving workplace conditions," Auchter added. "It is an approach endorsed
by mainstream safety and health professionals in government, labor and management.

"It also underscores our commitment in this administration to provide basic,
useful safety and health information directly to the people who need it -- the
working men and women of this country. This standard differs from a proposed
labeling standard issued in the final week of the previous administration in
that it doesn't rely exclusively on technical information about chemical
substances printed on labels. This standard mandates communication about
workplace hazards between employers and employees. That is a major step toward
improved safety and health." . ,

Auchter noted that this action comes less than three weeks after the Labor
Department published an emergency temporary standard reducing by 75 percent the
permissible exposure 1imit to cancer-causing asbestos fibers. That standard,
said Auchter, was intended to achieve an immediate reduction of risk to exposed
workers and, like hazard communication, it required comprehensive hazard aware-
ness and safety training for workers.

-more-
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"Awareness is the first and best step toward improved safety and health;"
Auchter said. He added that a Bureau of Labor Statistics survey showing
significant reductions in workplace injuries and illnesses in 1982 and his own
agency's fiscal year 1983 data showing increased 0SHA consultation and training
efforts and a higher enforcement presence in high hazard industries, indicate
that American workers and employers are rapidly reducing workplace hazards.

"This new hazard communication standard will greatly accelerate that kind of real.
progress," Auchter predicted.

Under the standard labels on containers of hazardous chemicals will provide
an immediate warning to the worker. More detailed information on the chemical
and its hazards, will be available on a material safety data sheet, which the
employer will keep readily accessible. The worker will be trained to interpret
and understand labels and material safety data sheets, and to safely handle
hazardous substances.

The hazard communication program is designed to be a valuable tool for both
employers and employees in implementing or strengthening occupational health
programs, which help reduce occupational illnesses and injuries resulting from
chemical exposures.

The standard will set forth uniform national requirements for hazard
communication. Many states and localities already have in place or are consider-
ing similar statutes. OSHA's standard will preempt these laws in states which do
not have OSHA approved job safety and health plans.

Specifically, by November 25, 1985, OSHA's hazard communication standard
requires chemical manufacturers and importers to assess the hazards of chemicals
they sell. They are to provide hazard information through warning labels affixed
to all containers of their products and through provision of material safety data
sheets to all employers in manufacturing establishments in Standard Industrial
Classification (SIC) codes 20-39. Labels are to include the identity of the
chemical, hazard warnings and the name and address of the manufacturer, importer
or responsible party. Chemical distributors also must adhere to the labeling
requirements and must ensure that material safety data sheets are provided as
.required. For stationary containers, signs, placards, process sheets, batch
tickets, etc., may be used.

By May 27, 1986, manufacturing employers are required to label certain in-
plant containers, to inform workers of hazards within their work areas, to make
material safety data-sheets or comparable written information available to
employees, and to train workers to protect themselves when dealing with specific
chemical hazards. Employers must develop written hazard communication programs
outlining their plans to accomplish these objectives.

The standard sets a "floor" of about 600 substances regulated by OSHA or
listed as hazards by the American Conference of Governmental Industrial Hygienists
which will automatically be considered hazardous. It also includes criteria for
determining health hazards. The chemical manufacturer will have to evaluate all
its chemicals to determine whether they pose such hazards. In determining
carcinogenicity, the chemical manufacturer/importer must at least treat OSHA-
regulated carcinogens and any substances listed as such by the National Toxicoliogy

-more-=




_3..

Program or the International Agency For Research on Cancer. Mixtures are
treated differently depending on whether there is data on the mixture or only on
!ts }nd;v1dua] components and on whether there is a physical or a health hazard
involved.

Detailed provisions are included in the standard for protecting bona fide
trade secrets, and disclosing necessary information to health professionals
providing occupational health services to exposed employees. In emergencies,
chemical manufacturers and importers must reveal the specific chemical identity
of a hazardous chemical to treating physicians and nurses on request. In non-
emergency situations, health professionals must justify in writing the need for
the specific identity of any chemical a manufacturer or importer claims is a
trade secret and provide written assurance that confidentiality will be maintained.

The standard authorizes the use of confidentiality agreements to protect
trade secret information. In any case, the chemical manufacturer or importer
must disclose the hazards posed by a chemical regardless of its trade secret
status. The standard gives OSHA access to trade secrets when necessary. It
also specifies the administrative review and enforcement procedures that are in
place to handle disputed trade secret claims.

Initial costs of the standard are expected to be $603.926 million or $43
per employee with annual costs of $158.87 million or $11 per employee--slightly
higher than costs anticipated in the proposal. These costs represent less than
one-quarter of the initial cost of the labelling proposal issued by the previous
.Adminis%ration and less than 15 percent of the annual costs expected under that
proposal.

Benefits of the hazard communication standard include increased employee
awareness of hazards and increased compliance with protective measures. These
in turn will result in lower incidences of chemically-related injury and illness
on the job. Further, the OSHA standard will reduce the costs involved with
complying with diverse state and local standards.

OSHA originally proposed a chemical labelling standard Jan. 16, 1981. That
proposal was withdrawn Feb. 12, 1981 and a new hazard communication proposal was
“subsequently published in the March 19, 1982 Federal Register. Hearings were
held in June and July 1982 in Washington, Houston, Los Angeles and Detroit.

OSHA plans to develop various means of describing and explaining the
provisions of the final standard to affected parties. The agency is considering
a number of options to accomplish this, including sponsoring seminars as well as
providing written materials. OSHA invites suggestions from interested parties
regarding the most effectve means to ensure the provisions are understood so
that employers may comply with the requirements. Suggestions should be
directed to Jennifer Silk, OSHA Health Standards, Room N-3700, Frances Perkins
Bldg., Third St. and Constitution Ave,, N.W., Washington, D.C. 20210, telephone
(202) 523-7166.

Jurisdictions with their own safety and health plans must adopt a comparable
standard by May 25, 1984. These jurisdictions include: Alaska, Ariz., Calif.,
Conn. (covers state and local government employees only), Hawaii, Ind., Iowa, Ky.,
Md., Mich., Minn., Nev., N.M., N.C., Ore., Puerto Rico, S.C., Tenn., Utah, Vt., Va.,

Virgin Islands, Wash., Wyo.
-more-
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A brochure "Chemical Hazard Identification" which covers major provisions
of the standard is available from OSHA. Interested persons should send a self-
addressed mailing label to Hazard Communication, OSHA Publications, Room N-4101,
Frances Perkins Bldg., Third St. and Constitution Ave., Washington, D.C. 20210.

OSHA's hazard communicétion standard is scheduled for publication in the
November 25 Federal Register. N

A fact sheet with highlights of the hazard communication standard is attached.




HIGHLIGHTS OF OSHA'S HAZARD COMMUNICATION STANDARD

Purpose
-- To ensure the evaluation of chemicals to determine their hazards.
-- To apprise workers in manufacturing industries of the hazards with which
they work.

-- To preempt state laws covering hazard communication 1h states without
state OSHA plans; to require OSHA approval for state hazard communication
laws in states operating their own OSHA programs.

Scope

== Covers 14 million employees in 300,000 manufacturing establishments in
SIC codes 20-39. These industries 1nc1ude 20) Food and Kindred Products;
21} Tobacco Manufacturers; 22) Textile Mill Products; 23) Apparel and Other
TexXtile Products; 24) Lumber and Wood Products; 25) Furn1ture and Fixtures;
26) Paper and A111ed Products; 27) Printing and Publishing; 28) Chemicals
and Allied Products; 29) Petro1eum and Coal Products; 30) Rubber and
Plastic Products; 31) Leather and Leather Products; 32) Stone, Clay and
Glass Products; 33) Primary Metal Industries; 34) Fabr1cated Metal
Products; 35) Machinery, Except Electrical; 36) Electrical Equipment and
Supplies; 37) Transportation Equipment; 38) Instruments and Related
Products; and 39) Miscellaneous Manufacturing Products.

-- Requires chemical manufacturers and importers to assess hazards, develop
labels and material safety data sheets and forward this information to
manufacturers.

-- Makes. manufacturing employers responsible for informing.and training
workers about the hazards in their workplaces, retaining warning labels
and making available material safety data sheets supplied with hazardous
products.

-- Exempts chemical laboratories in manufacturing from labeling provisions
of standard, but otherwise provides for limited coverage of laboratory
employees.

-- Exempts hazardous wastes, wood, tobacco, "articles" and potentially
hazardous substances such as drugs, food, and cosmetics brought into the
workplace for the personal consumption of employees.

-- Permits the use of labels required by other federal agencies in lieu of-
those otherwise required under this standard.

Hazard Determination

-- Written hazard evaluation procedures are required.

-- Physical hazards include chemicals which are combustible liquids,
compressed gases, explosive, flammable, organic peroxides, oxidizers,
pyrophorics, unstable (reactive), or water—react1ve

~more-
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-- Health hazards include chemicals which are carcinogens, toxic or highly
toxic agents, reproductive toxins, irritants, corrosives, sensitizers,
hepatotoxins, nephrotoxins, neurotoxins, agents which act on the
hematopoietic system and agents which damage the lungs, skin, eyes or
mucous membranes. (See Appendix A of the standard.)

.== Determining health hazards (Appendix B)

1) If one or more positive studies-~human and/or animal data--which
are conducted according to accepted scientific principles and have
statistically significant results which show adverse health effects
that may occur as a result of employee exposure, these must be reported.
Negative data believed to be relevant also may be reported.

2) The standard establishes a "floor" of about 600 substances automati-
cally considered health hazards--substances regulated by OSHA and/or
listed by the American Conference of Governmental Industrial Hygienists
in Threshold Limit Values for Chemical Substances and Physical Agents
in the Work Environment.

3) In determining carcinogenicity, chemical manufacturefs/importers
~ are to rely on the National loxicology Program, the International
Agency for Research on Cancer and OSHA standards.

4) Mixtures are to be evaluated for health hazards on the basis of data
covering them or on the basis of data on any constituent chemical
which comprises 1 percent or more of the mixture. If a constituent
chemical comprises 0.1 percent or more and is a carcinogen, the
mixture must be considered carcinogenic. If a mixture component
represents less than 1 percent but might result in workplace exposures
exceeding OSHA permissible exposure limits or in harm to workers,
this must be reported.

Written Hazard Communication Program

-- To be in writing and ta be available to employees, designated representa-
tives, OSHA and NIOSH.

-- To cover container labeling, material safety data sheets and employee
training.

-- To include a list of hazardous chemicals in each work area, describe how
the employer will meet criteria of the standard, explain methods for
communicating hazards to employees involved in nonroutine tasks and to
those who work in areas where there are unlabeled pipes, explain the
methods used to inform contractors of hazards to which their employees may
be exposed.

4

Labels

-- Affixed by manufacturer, importer or distributor to shipped containers.

-more-
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== Include identity (chemical and common names), hazard warnings and name
and address of the manufacturer or responsible party. Must be legible,
and in English. Must not be removed or defaced. May follow format required
by other federal agency or foreign entity such as the European Economic

gommunity. New labels not necessary if current ones provide required
information. ‘

-~ Not conflict with labels required by the Department of Transportation .
under the Hazardous Materials Transportation Act.

-- Affixed by employer to other containers used in-plant by employees
except: signs or placards or standard operating procedures, process sheets,
atch tickets, blend tickets, etc. may be used for stationary containers.

-- Exempt: »>ipes and piping systems as well as in-plant containers for
immediate use only of employee who transfers chemicals from labeled
containers..

Material Safety Data Sheets

-- Manufacturers, importers and distributors to forward at the time of initial
shipment to an employer.

-- Employers required to obtain and maintain MSDS for each hazardous
chemical in their workplace.

-- Information must be in English, include identity and chemical and common
~ names for the hazardous chemical. Mixtures to receive special treatment
(see Hazard Determination above).

-- One MSDS may be used for similar mixtures with essentially the same
hazards and contents. -

-- MSDS must also include information specified on physical and chemical
characteristics of the hazardous chemical; known acute and chronic health
effects and related information; information on exposure limits and
whether OSHA, the International Agency for Research on Cancer or the
National Toxicology Program consider the chemical a carcinogen; precau-
tionary measures; emergency and first aid procedures; date of preparation;
and identification of the party responsible for the MSDS.

-- No blank spaces permitted; spaces should be marked when information is not
found or not applicable.

-- New information to be incorporated on MSDS within three months following
the manufacturer's receipt.of the information. New M3DS to be transmitted
with the next shipment of the chemical to the employer.

a

-- Copies of MSDS or comparable written document to be available in the work-
place to employees, designated employee representatives, OSHA and NIOSH.

-more=



Employee Information and Training

-- To take place upon initial assignment and when new hazards are introduced.

== To include: requirements of the standard; operations in the workplace
where hazardous chemicals are used; location of written hazard communi-
cation program, material safety data sheets, written hazard evaluation
procedures and lists of hazardous chemicals; procedures for determining -
the presence of a hazardous chemical; specific hazards of specific
chemicals in employees' work area; protective measures employer has
instituted and employees are to follow to protect themselves; how to
read and interpret information on labels and material safety data sheets
and how to get and use the available hazard information.

Trade Secrets

-- Manufacturer, importer or employer may withhold the specific chemical
identity (chemical name, Chemical Abstracts Services registry number) from
an MSDS if this information constitutes a trade secret; provided information
on the hazardous nature of the chemical is disclosed on the MSDS and if
the MSDS indicates that the specific chemical identity is being withheld
because it is a trade secret.

-- Trade secret information must be disclosed to OSHA upon request.

-- Trade secret processes and percentage of mixture information are excluded
from disclosure requirements.

-- In emergencies the specific identity must be provided immediately upon
request to a treating physician or nurse.

-- Non-emergency situations

1) The specific chemical identity must be made available to health
professionals such as physicians, industrial hygienists, toxicologists
and others providing medical or occupational health services to
exposed employees upon written request.

2) Written requests must describe the medical or occupational health
need such as: to assess the hazards of chemicals to which employees
will be exposed; to conduct or assess sampling of workplace atmosphere
to determine employee exposure levels; to conduct pre-assignment or
periodic medical surveillance of exposed employees; to provide medical
treatment to exposed employees; to select or assess appropriate
personal protective equipment for exposed employees; to design or
assess engineering controls or other protective measures for exposed
employees; to conduct studies to determine the health effects of
exposure. . :

3) The request must explain why the following types of information
would be insufficient: properties and effects of the chemical;
measures for controlling workers' exposure to the chemical; methods
of monitoring and analyzing worker exposure to the chemical; methods
of diagnosing and treating harmful exposures to the chemical.

-more-



-- Confidentiality

1) The request must describe procedures to be used to protect the
confidentiality of the information and include a written agreement
not to use the information for any purpose other than the health
need or to release it except to OSHA and be signed by both the
health professional and the employer or contractor of the health
professional's services.

2) No penalty bond may be required; however, a liguidated damages
‘agreement may be required and the parties may pursue non-contractual
remedies to the extent permitted by law.

3) If the health professional decides to disclose the information to
OSHA, he/she must inform the chemical manufacturer, importer or
employer who provided the information.

-- Denials

1) Denials of health professionals' written requests for the specific
identity of a chemical must be in writing within thirty days of the
request and must include evidence to support the claim that the
chemical identity is a trade secret, state the specific reasons for
denial and explain in detail how alternative information may suffice.

2) If OSHA determines that the specific chemical identity does not
represent a trade secret, the withholding manufacturer, importer or
employer will be subject to citation. Likewise a citation may result
if the specific chemical identity is a bona fide trade secret but the
health professional has demonstrated a need to know the identity,
executed a confidentiality agreement and shown adequate means for
protecting the trade secret. Abatement of the citation will most
likely involve divulging the information subject to confidentiality
protections.

3) If the trade secret must be revealed, OSHA may impose additional
limitations or conditions to assure that it is protected.

-- If the employer appeals the citation to the Occupational Safety
and Health Review Commission, the administrative law judge may
decide to review the matter in camera.

Effective Dates

-- November 25, 1985--Chemical manufacturers must complete labeling of
containers shipped downstream and provide material safety data sheets to

manufacturers.

-~ May 27, 1986--Al1 emp]oyeﬁs must be in compliance with all provisions of
the standard.

###
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FACT SHEET
THE NEW FEDERAL HAZARD COMMUNICATION STANDARD

The Occupational Safety and Health Administration (OSHA)
has just released its long awaited hazard communication standard
(29 CFR §1910.1200) for certain private sector employees. However,
this federal standard jis -ne-substitute for a comprehensive state
right to know law such as the one proposed in H.B. No. 1236.
Moreover, very little, if any, of the proposed state law would be
pre-empted by the federal standard.

I. THE OSHA STANDARD PROVIDES ONLY
LIMITED PROTECTION FOR A NARROW GROUP
OF EMPLOYEES.

It is important to recognize the extremely limited scope
of the new OSHA standard. First, it applies only to employers in
the manufacturing section, SIC codes 20-39. It does not cover
public employees, or employees in agriculture, mining,
construction, transportation, wholesale trade, retail, health,
education, or other service establishments. Many employees in
these sectors work with hazardous substances and need protection.

The OSHA standard leaves it entirely to €ach chemical
manufacturer to decide what chemicals are hazardous. The only
minimum list is the OSHA "Z" list plus certain carcinogens,
probably about 700 chemicals in all. Moreover, the OSHA standard
requires labeling only of containers of company designated hazards,
and does not require use of the true chemical name. The chemical
companies are given almost complete discretion as to what
information may be withheld as a trade secret, save only for narrow
exceptions concerning medical emergencies and studies.

Finally, the OSHA standard contains no provision for
public or community access to any information. This is crucial,
since many workplace hazards present serious dangers to the
communities around them, and the public often has even less idea
than employees as to the identity of the chemicals present in a
plant. ‘

The proposed Pennsylvania Right to Know legislation
contains stronger and more effective provisions for the labeling of
all workplace containers, coverage of all workplaces, the tracking
of designated hazardous substances, more effective means of
enforcement, and availability of all information, including the
true chemical name of the substance, to both workers and the
public. The proposed state law does not duplicate the OSHA
standard, but provides far broader and more effective coverage than
OSHA.




II. THE OSHA STANDARD DOES NOT PRE-EMPT
STATE LAW IN THIS AREA.

Many Pennsylvania companies are argquing that the new OSHA
standard will pre-empt any state right to know law. Pre-emption
means that a federal law or regulation takes precedence over any
state or local law concerning the same subject matter and renders
the state or local law void. However, a review of applicable law
shows that little, if any, of the proposed Pennsylvania law would
be pre-empted by the OSHA standard.

In determining whether or not a federal provision
pre-empts a state law, the courts generally look to the
Congressional intent as expressed in the statute. Section 18 of
the Occupational Safety and Health Act, 29 U.S.C. §667 clearly
indicates that any health and safety issue not clealy regulated by
OSHA may be regulated by state law. The Courts have interpreted
this as a "weak" form of pre-emption, allowing states considerable
leeway in supplementing federal regulation of employee health and
safety. OSHA cannot simply announce that the field of hazard
communication is pre-empted. There must be a legal finding of such
pre-emption by carefully comparing the provisions of the federal
and state laws in light of their respective purposes, and
determining whether the laws conflict.

The federal standard states that it is imtended only "to
address comprehensively the issue of evaluating and communicating
chemical hazards to employees in the manufacturing sector, and to
preempt any state law pertaining to this subject." Thus, by its
own terms, the federal standard is not addressed to - and therefore
could not be intended to pre-empt - the rights and needs of
nonmanufacturing employees or the availability of information to
the public. The federal standard concerns hazard communication to
manufacturing employees, whereas the state law is premised on
chemical identification for all employees and the public at large.
These are different purposes, and so long as the state law does not
directly conflict with the federal act or unduly burden interstate
commerce, there should not be pre-emption.

Even on the issue of labeling, where an argument for
pre-emption might be strongest, there is good reason to believe
that the state law would not be pre-empted. To the extent that
state law requires chemical name labeling to benefit downstream
users - both nonmanufacturing employees and members of the public -
then the state requirement addresses entirely different concerns
than those of the OSHA standard. Under these circumstances, there
should not be pre-emption, except as to the federal requirements
for containers used in manufacturing.

Moreover, the federal OSHA statute provides for the

adoption of state plans to regulate a particular health and safety
issue or area, so long as that regulation is comprehensive and
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provides protection at least as strict as that required by federal
law, 29 U.S.C. §667. Once Pennsylvania passed H.B. 1236, it could
petition OSHA to recognize its plan in this area. OSHA is even
empowered to provide a grant to aid in the financing of the plan's
enforcement, 29 U.S.C. §672(q).

-In predicting how the state law and federal standard
would co-exist, it is important to remember that the actual
determination of this issue will in all probability be made by the
courts after a great deal of litigation. The AFL-CIO has already
petitioned the U.S. Court of Appeals to review the federal
‘regulation, and there will undoubtably be litigation in those
states that already have strong right to know laws. Such court
proceedings could take years. Pennsylvanians should not allow
speculation about what the courts will do years in the future now
to prevent the passage of a law that workers and the community need
now. The new federal standard is inadequate; it does not and
should not prevent the Pennsylvania legislature from passing H.B.
1236.

Theodore M. Lieverman
Attorney for Philadelphia
Area Project on Occupational
Safety and Health (PHILAPOSH)

3001 Walnut Street
Fifth floor .
Philadelphia, PA 19104
(215) 386-7000

Dated: November 29, 1983
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February 21, 1984

TO: Persons Interested in OSHA's Hazard Communication Standard and the
Right-to—-Know

FROM: Peg%eminario, Associate Director
: Department of Occupational Safety, Health and Social Security

RE: AFI~CIO Summary and Analysis of OSHA's Hazard Communication Standard

Enclosed for your information is a copy of a Summary and Analysis of
OSHA's Hazard Communication Standard. (

Since the standard was issued in November, 1983, we have received
hundreds of requests for information on the OSHA standard, state right-to-
know activity, and preemption of state laws by the CSHA  standard. This
analysis was written to respond to the many different kinds of questions we
have been receiving. It reviews the background and history of the standard,
summarizes the standard's provisions, and sets forth the issues related to
preemptions.

Since the standard was issued in November, OSHA and the industry have
been attempting to use the existence of the federal standard to discourage
states from adopting right-to-lmow laws. Assistant Secretary Thorne Auchter
has even gone so far as to testify before the Pennsylvania state legislature
against the Pennsylvania right-to-kmow bill, and has essentially told the
industry that they shouldn't bother ccmplymg with state laws.

From all indications, federal OSHA's activity has not discouraged
- state right-to-kmow efforts. Iegislation is under consideration in over a
dozen states including Pennsylvania, Maryland, Florida, Iowa and Missouri.

The AFI~CIO continues to support state and local right-to-know
legislation, since the federal OSHA standards, is inadequate to protect
workers. We urge states to continue their efforts to adopt the strongest
workplace and commmity laws possible. If you have questions regarding
provisions of right-to-know 1legislation that are not answered by the
enclosed analysis, please feel free to contact this office for " assistance
(202-637-5366) . :

PS/dp
opeiu #2
afl-cio



AFI-CIO SUMMARY AND ANALYSIS OF
OSHA'S HAZARD COMMUNICATION STARDARD

(n November 25, 1983 the Occupational Safety and Health Administration
issued its final Hazard Communication Standard. OSFA claims the standard is
the most far reaching and protective health standard ever issued by the
agency and will provide workers with necessary chemical hazard information.
The AFI-CIO does not believe that the standard provides the protections
claimed by OSHA, and that the standard was issued as an attempt to preempt
state and local right-to-know laws, not to protect workers.

The standard limits coverage %o the manufacturing sector (SIC codes
20-39). No protections are provided for construction, service industries,
transportation or other industries outside SIC codes 20-39. Manufacturers
and employers can claim any chemical they choose a trade secret and withhold
the chemical identity from the exposed workers. Despite the limitations in
coverage and protection, OSHA has announced it's intent to preempt state
right-to-know laws, even those laws which go beyond the federal standard in
providing protection.

The labor movement has gone to court to challenge the standard, in
! order to force OSHA to issue a standard that really will provide workers the
, "right-to-know" the identities and hazards of workplace chemicals and to
prevent OSHA from preempting state laws which provide greater protection and

are consistent with the OSHAct.

RACKGROUND AFD HISTORY

The 1labhor movement has been fighting for a strong federal OSHA right-
to-know standard for more than a decade. The unions want protections that
will provide workers and union representatives a right-to-know the specific
chemical names of workplace chemicals and the hazards of these chemicals.

In 1980, under the Carter Administration, OSHA issued a regulation
which was part of the "right-to-know" package. OSHA's Access to Fmployee
Medical and Fxposure Records rule required that employers -Maintain medical
and exposure records of workers exposed to toxic chemicals and make the
records available to exposed workers and their representatives for
examination and copying. This rule only required the maintenance of
existing records on chemicals, not the generation of new records.

In January 1981, the Carter Administration published its proposed
right-to-know/hazards identification proposal in’ the Federal Register. The
proposal required all containers of chemicals to be labeled with the real
chemical names of all toxic chemical ingredients and the hazards posed by
those chemicals. Claims of trade secrets for these toxic chemicals were not
allowed. Within days of taking office the Reagan Administration withdrew
the OSHA proposal at the request of the chemical industry intending that
this action would kill the right-to-know movement. .

On the contrary, the Reagan Administration's action pulling the right-
to-know proposal intensified the right-to-know movement. TUnable to secure
protections at the federal level, the labor movement joining with its allies .




in the envirommental and consumer movements turned to the states and local
governments for right-to-kmow protections. As a result of this concerted
activity, in the last four years right-to-know statutes have heen introduced
in at least 30 states and over three dozen communities.

Fourteen states now have right-to-know laws on the books. The laws
differ in their scope, coverage and requirements. Some cover only the
workplace, others extend protections to the community as well. Some cover
limited numbers of chemicals, for others the coverage is very brosad.

Faced with 3the prospect of 50 different state laws, the chemical
industry turned to the Reagan Admministration for a federal OSHA standard
which the industry hoped would 1legally or pélitically preempt state and
local right-to-know laws. The Reagan Administration proposed a very weak
federal OSHA Hazard Communication Standard in March 1982.  After months of
public hearings around the country and 1 1/2 years of deliberation, federal
OSHA issued its final Hazard Communication standard in November 1983. Some
parts of the final standard such as health hazard definitions are better
than the 1982 proposal, but other parts, such as the trade secret provisions
are worse. A summary and analysis of the November 25, 1983 OSHA final
standard on Hazard Communication is outlined below.

GERERAL |

The OSHA Hazard Communication Standard covers employers in the
manufacturing sector (SIC codes 20-39). Chemical manufacturers (and
importers) have the primary obligation to evaluate chemicals for their
hazards, develop and transmit material safety data sheets and labels. TUser
employers have an obligation to develop a hazard commmication program which
includes material safety data sheets, lahels, lists and training.

The material safety data sheet is the primary vehicle for transmitting
information; there is no requirement to lsbel containers with the chemical
names of hazardous components. The trade secret provisions of the standard
are very broad. Chemical manufacturers/employers can_claim any chemical
they choose a trade secret and withhold the identity.<«rom the exposed
workers. Access to trade secret identities is only provided to health
professionals and even then only under very limited circumstances and
conditions.

SCOPE
Industries Covered

L -

The standard's coverage is limited oﬂLygﬁo the manufacturing sector,
SIC codes 20-39. Included in these SIC codes are the basic manufacturing
industries such as chemical, electrical, rubber, steel, auto, textile, etc.

- A11 industries which fall outside SIC codes 20-39 such as .
agriculture, maritime, construction, transportation, communications,
utilities, services, etc. are excluded from the standard's coverage even
though millions of workers in these industries are exposed to toxiec
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chemicals. The only requirement that will provide some indirect coverage to
these eoxeluded industries is the standard's requirement that all chemical
manufacturers must 1label chemical containers before shipment from the
manufacturing facility. The only information that must appear on these
labels is any form of chemical identity (including trade names), appropriate
“hazard warning as determined by the manufacturer, and the name and the
address of the chemical manufacturer. There is no requirement that material
safety data sheets he shipped to users outside SIC codes 20-39, nor is there
even a requirement that excluded industry employers 1leave labels intact.

- laboratories in the manufacturing sector (SIC codes 20-39) are not
subject to the standard's full requirements. TFor laboratories in covered
industries employers are required to 1leave labels intact, maintain and make
available copies of material safety data sheets, and apprise 1laboratory
workers of chemical hazards.

: It is the AFL-CIO's position that &all workers exposed to toxic
chemicals in all industries should be covered by the standard. TFxposure to
toxic chemicals not an arhitrary SIC code determination should be the basis
for coverage under the standard.

’

' Chemicals Covered

Chemical manufacturers and importers of chemicals are required +to
evaluate all chemicals they produce or import (including mixtures) to
determine if the chemicals are hazardous as defined by the standard. Only
those chemicals the manufacturer or importer determines to he hazardous are
subject to the standards labeling, safety data sheet, 1listing and training
provisions.

- Chemicals listed in 29 CFR 1910.1000 Subpart Z and the ACGIH
Threshold Limit Values list are defined as hazardous by the standard and are
subject to the standard's provisions.

- Chemicals which are regulated OSHA carcinogéhs or 1listed as
potential carcinogens in the latest National Toxicology Program Annual
Report on Carcinogens or in the International Agency for Research on Cancer
Monographs are defined as carcinogens for the purpose of the standard and
are subject to the standard's provisions.

- Other chemicals which pose phvsical hazards or health hazards as
defined in the standard are also covered. For health hazards, chemicals
for which animal or human evidence demonstratessan adverse health effect are
covered. Put there is some ambiguity as to which effects reported in animal
studies trigger coverage of a chemical. OSHA's interpretation of this
provision of the standard will determine whether the standard's coverage is
very bYroad covering most chemicals for which well conducted animal tests
show positive results, or 1limited primarily to OSHA and ACGIH 1listed
chemicals (abhout 600 chemicals).
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- Pure chemicals and chemical mixtures are covered by the
standard. For mixtures which have been tested as a whole, the results of
the testing may be used to make a hazard determination. For mixtures which

~have not heen tested as a whole, the mixture is presumed to present the same
health hazard as do hazardous components which comprise 1.0% or greater of
the mixture, or 0.1% or greater concentrations for carcinogens.

- Chemicals, foods, drugs, cosmetics, consumer products and hazardous
wastes subject to the labeling provisions of other federal statutes (such as
the pesticide law or Consumer Product Safety Act) are exempted from the
labeling provisions of the OSIHA standard when labeled according to these
other statutes. ' '

Hazard Determination Procedures

-~ Chemical manufacturers and importers are required to evaluate the
chemicals which they produce or import to determine if they are hazardous.
Other employers covered by the standard may rely upon the hazard
determinations performed by the manufacturer or importer.

- Chemical manufacturers, importers or employers who evaluate
chemicals are required to identify and consider the scientific evidence
concerning the physical hazards and health hazards of such chemicals.

- Specific definitions of physical hazards covered by the standard are
set forth in the definition section of the standard (i.e. definitions of
combustible liquid, compressed gas, explosive etc.).

- For health hazards, evidence which is statistically significant and
which is based on at least one positive study conducted in accordance with
established scientific principles is considered to be sufficient to
establish a hazardous effect if the results meet the definitions of health
hazards set forth in Appendix A.

- Appendix A which is mandatory sets forth the health effects covered
by the standard. Appendix A includes definitions of “.what constitutes a
carcinogen, corrosive agent, highly toxic and toxic suhstance, irritant, and
sensitizer and lists target organ effects to illustrate the kinds of
additional effects that are covered by the standard. 'This section is an
improvement over the March 1982 OSIA proposal which contained no mandatory
definitions for coverage of health hazards under the standard.

- Appendix B, which is also mandatory, sets forth the hazard
determination procedures which must be utilized: in evaluating chemicals.
The hazard determination requirement is performance oriented; no mandatory
sources of information are listed for consultation. Certain criteria which
must be followed in all hazard determinations are included:

1) Determinations made by NTP, TARC or OSHA that a chemical is a
carcinogen or potential carcinogen are considered conclusive evidence to
establish carcinogenicity.




2) TFpidemiological studies and case reports of adverse health effects
must be considered in the evaluation.

3) The results of animal testing must be used to predict the health
effects that may he experienced by exposed workers.

4) The results of any studies which are designed and conducted
according to established scientific principles, and which report
statistically significant conclusions regarding the health effects of a
chemical are considered sufficient basis for a hazard determination and must
he reported on the safety data sheet. TFor acute health hazards, the
definitions of what constitutes an adverse health effect in animal studies
are set forth in Appendix A.  Tor chronic health effects, the manufacturer
appears to have considerable flexibility in determining which results of
animal tests constitute an adverse health effect and trigger coverage under
the standard. Manufacturers and importers are also permitted to report the
results of other scientifically valld studies which tend to refute the
findings of the hazard.

- Appendix C which is nommandatory sets forth a 1list of information
sources that may he consulted in making a hazard determination.

-~ Chemical manufacturers, importers or employers evaluating chemicals
are required to describe in writing their hazard determination procedures
and must make these written procedures available upon request to employees,
employee representatives, OSHA and NIOSH.

Hazard Communication Program

— Fach employer in SIC codes 20-39 is required to develop and
implement a written hazard comunication program for their workplaces which
sets forth how requirements for labeling, warnings, material safety data
sheets and training will be met. The written program shall be available to
employees, employee representatives, OSHA and NIOSH upon faguest.

- Lists of hazardous chemicals Ymown to be present in the workplace
must be compiled. Chemicals may be listed by any identity including trade
names or code names, that is referenced on the material safety data sheet,
and lists may bYe compiled hy workplace or work area. The list is for
chemicals currently present; there is no requirement to maintain 1lists of
chemicals for any period of time. ;

L ]

- T™he hazard communication program must 8et forth the methods the
employer will use to inform employees of non-routine tasks and the hazards
associated with chemicals contained in unlabeled pipes in their work areas.
The AFL-CIO recommended labeling or placarding of pipes and valves with
appropriate identity and hazard information.

- Employers are required to develop methods to inform any contractor
working in the facility of the hazardous chemicals present and of
appropriate protective measures.
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- HEmployers may rely on existing hazard communication programs which
meet the criteria set forth in the standard.

TABELS AND PIACARDS

The standard places minimal importance on labels and relies primarily
on material safety data sheets to convey most identity, hazard and control
information.

-~ Chemical manufacturers, importers and distributors must ensure that
each container of hazardous chemicals 1leaving the workplace is laheled
with: 1) the identity of the hazardous chemicals(s) (this may be either a
chemical name, common name, trade name or code name); 2) appropriate hazard
warnings (determined by the manufacturer); and 3) the name and address of
the chemical manufacturer or importer.

- For chemicals regulated by specific OSHA health standards, labels
must meet the requirements of the health standard.

- Employers in SIC codes 20-39 must "ensure that each container of
hazardous chemicals in the workplace is labeled with the: 1) identity of
the hazardous chemical (chemical, common, trade or code name); and
2) appropriate hazard warnings.

- Placards, signs, process sheets, operating procedures, etc. may be
used in place of labels for stationary process containers.

~ Portable containers into which chemicals are +transferred from
labeled containers, and which are intended for the immediate use of the
employee who performs the transfer, need not be labeled.

- Employers in SIC codes 20-39 are prohibited from removing or
defacing labels unless the container is immediately marked with the required
information.

.
)

MATERIAL SAFETY DATA SHEETS i

-

- Under the OSHA standard, material safety data sheets (MSDS) are the
primary vehicle for transmitting chemical. identity and hazard information.

-~ Chemical manufacturers and importers are required to develop or
obtain a2 MSDS for each hazardous chemical they produce or  import.
Manufacturing employers are required to havg a MSDPS for each hazardous
chemical which they use, and may rely on MSDS ‘supplied by the chemical
manufacturer.

- Material safety data sheets must contain the following
information: 1) the identity used on the label; 2) the chemical &nd common
name of the substance; %) for mixtures which have been tested, the chemical
and common names which contribute to the known hazards and the common name
of the mixture itself; 4) for untested mixtures, the chemical and common
names of a1l ingredients which have heen determined to  he - health
hazards which : ’
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comprise 1.0% or greater of the composition, or Q.1% or greater for
carcinogens; 5) the chemical and common names of all ingredients which
present a physical hazard when present in the mixture; 6) physical and
chemical characteristics; 7) physical hazards; 8) health hazards of the
hazardous chemical, including signs and symptoms of exposure; 9) primary
- routes of entry; 10) the OSHA permissible exposure limit, ACGIH TIV or
any other exposure 1limit recommended by the chemical manufacturer;
11) carcinogenicity determinations made hy NTP, IARC or by OSHA;
12) precautions for safe use and handling; 13) generally applicable control
measures known to the chemical manufacturer; 14) emergency and first aid
procedures; 15) the date of preparation of the MSDS, and 16) the name,
address and telephone number of the chemical manufacturer or other party
responsible for the preparation of the MSDS.

- Where a hazard determination reveals no relevant information for any
given category, the MSDS must indicate that no applicable information was
found.

- For complex mixtures which have similar hazards and contents (i.e.
the chemical jngredients are essentially the same, but the specific
composition varies from mixture to mixture), the chemical manufacturer may
prepare one MSDS for all similar mixtures.

— Chemical mamifacturers must ensure that the information on the WSDS
accurately reflects the scientific evidence used in making the hazard
determination.

- Chemical manufacturers must add new significant information on
chemical hazards or protection against hazards to the MSDE within three
nmonths.

- Chemical. manufacturers or importers must provide distributors and
manufacturing employers with an MSI'S with the first shipment of the chemical
and with the first shipment after an MSDS is updated. : If the MSDS is not
provided with the initial shipment, manufacturing empléyers are required to
obtain one from the chemical manufacturer, importer or distributor as soon
as possible.

- Copies of material safety data sheets must be maintained in the
workplace and must be readily accessible to employees during each work
shift. ;

3,

- Material safety data sheets must he maje available upon request to
desipnated representatives, OSHA and NIOSH in accordance with provisions of
OSHA's Access to Medical Records Standard.

WORKER TRAINING AND IRFORMATION

-‘Employers must provide workers with information and training on
hazardous chemicals in their work area upon initital assigmment and whenever
new hazards are introduced into the work area. Annual or other routine
training is not required.
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- Workers must bhe informed of the requirements of the standard,
operations where hazardous chemicals are present, and the 1location and
availability of the written hazard communication program, lists of chemicals
and material safety Aata sheets.

- Worker training programs must include: 1) methods and observations
that may he used to detect hazardous chemicals; 2) the hazards of chemicals
in the workplace; 73) measures employees can take to protect themselves
including control procedures the employer has implemented; and 4) details of
the hazard communication program developed hy the employer.

TRADE SECRETS

- The trade secret provisions of the standard are a study in contrast:
they provide very broad protections for trade secrets but only limited
protections for worker health. . Mamufacturers and employers can claim any
chemical they choose a trade secret, regardless of the chemical's hazards,
and withhold the specific chemical identity from the data sheet and workers
if certain other requirements set forth in the standard are met. The trade
secret protections for manufacturers and employers are so broad they create
a loophole that threatens to swallow the rest of the standard.

- Chemical manufacturers and employers must he able to "support" all
trade secret claims. The standard does not define what constitutes adequate
support nor does it require written substantiation. The preamble indicates
that "support" would only he required after the fact if the trade secret
claim were challenged. Thus, there is no harrier to prevent overly broad
trade secret claims in the first place.

- For chemicals alleged to be trade secrets, general information on
the properties and effects of the chemicals must he disclosed, and the MSDS
must indicate specific chemical identity is being withheld on trade secret .
grounds.

- Workers and union representatives have no ¥ight of access +to
specific chemical identities claimed as trade secrets. Timited access is
provided only to health care professionals. The Hazard Cormmunication
standard appears to be in direct conflict with the OSHA Access to Medical
and Exposure Record rule which provides for workers and union access to
specific chemical identities claimed trade secret by the employer, if the
worker or union signs a confidentiality agreement. )

- Under +the standard health care professidnals have limited access to
trade secret chemical identities in emergency and-non-emergency situations.
In emergency situations treating physicians or nurses may request and obtain
trade secret identities needed for diagnosis or treatment. The manufacturer
must provide the information but may require a written statement of need and
confidentiality agreement after the fact.



- The vprocedures of non-emergency access to trade secret identities
are complicated, bhurdensome and unworkable. Access is limited to health
professionals including physicians, industrial hygienists, toxicologists or
epidemiologists. Health professionals must request the trade secret
information in writing, and state in reasonable detail why the information
is needed for one of the occupational health 'purposes set forth in the
standard (i.e. to conduct monitoring, medical surveillance, epidemiological
studies, etc.). The request must detail why the specific chemical identity
is needed and why other specific types of information are inadequate.

- ™e health professional (and his/her employer or contractor) must
sign a written confidentiality agreement stating the information won't be
used for other purposes and agree not to release the information to anyone,
including the exposed or affected worker, unless such release is authorized
in the agreement.

. = For these confidentiality agreements, manufacturers/employers may
restrict the use of the information to the specified health purposes, and
may require specific legal remedies if the information is disclosed,
including the manufacgurers/employers estimate of the damages.

- Health care professionals who decide the trade secret information
should be disclosed to OSHA, must inform the chemical manufacturer/employer
of this action.

- Chemical mamufacturers and employers may deny requests for <trade
secret identities. The manufacturer/employer must respond in writing to the
health professional within 30 days of the request. The denial must state
why the request is being denied and why other alternative information may
satisfy the occupational health needs.

- T™he standard establishes OSHA as the initial arbitrator for cases
where specific chemical identity is denied.  OSFA is required to determine
whether the manufacturer has supported the trade secret tlaim ("support" is
not defined), and whether the health professional has supported the need for
the trade secret information and demonstrated that the information will be
protected.

- OSHA is supposed to determine whether the trade secret is legitimate
and whether the health professional has a legitimate health reason for the
information. Citations against the manufacturer/employer are to be issued
for non-compliance. However, the manufacturerfgmployer may still contest
the citation and withhold the information until” the case is decided by the
Occupational Safety and Tealth Review Commission. This procedure invites
denials of trade secret requests, contest of OSHA findings and will result
in years of delay.

- There are no provisions in the standard for workers or union
representatives to challenge overly broad trade secret claims or to request
chemical identities claimed trade secret. All workers and union
representatives must work through a health professional. Few local unions.
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have access to a health professional they trust. Fow many health
professionals would be likely or willing to subject themselves to the
hassles and constraints involved with gaining trade secret information? The
practical effect of the standard's trade secret provisions will bhe that
manufacturers/employers can claim anything they choose a trade secret and
withhold chemical identity for workers and their representatives.

EFFECTIVE DATES

- None of the standard's provisions go into effect for at 1least two
years.

- By November 25, 1985 all chemical manufacturers and importers are
required to label containers and provide MSIS's with first shipment.

- By May 25, 1986 all covered employers are required to comply with
all the standards provisions including training and education.

PREEMPTTON

™e OSHA standard states +that the "standard is intended to address
comprehensively the issue of evaluating and communicating chemical hazards
to employees in the manufacturing sector, and to preempt any state law
pertaining to this subject." According to the standard "any state which
desires to assume responsibility in this area may only do so under the
provisions of Subsection 18 of the Occupational Safety and Health Act which
deals with state jurisdiction and state plans." A

Reading this regulatory language together with the accompanying
preamble, there is uncertainty about the extent to which OSHA intends the
standard to preempt state laws. To further complicate matters, since the
standard was issued Assistant Secretary Auchter has made public statements
about preemption which go heyond the rafionale and statements contained in
the standard.

The upshot on the preemption issue is that “there are serious
disagreements bYetween the AFL-CIO and OSJIA concerning a variety of issues
resulting from OSHA "preemption" strategy. The key issues are as follows:

1. To begin with, the federal rule does not become effective for two
years after promulgation, i.e. Novemher 1985. Yet OSHA appears to be ready
to support any employer who argues that even during this interim period —
when no federally enforceable obligations are in place — states are
prohibited from enforcing their right-to-know 1aﬁ§.

2. Commencing in November 1985, OSHA apparently intends that in all
states without approved state OSHA plans existing right-to-kmow laws will be
preempted "in all occupational settings," not just the manufacturing
sector. It is OSHA's position that these states will no longer be entitled

to enforce their own right-to-know laws even in sectors not covered by the

federal regulation (e.g. construction, transportation, utilities, services).
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3. According to ON1TA, only states with approved state OSHA plans may
adopt right-to-know standards or statutes. However, this does not
automatically mean that these states will be permitted to enforce standards
or laws that are more effective from a worker protection standpoint than the
federal regulation. Instead, the states will be required to submit these
‘provisions to OSHA for approval. OSHA has stated that it will approve a
state standard different from the federal regulation only if it is "required
by compelling local conditions and does not unduly burden interstate
commerce."

As you know, the AFI~CIO has launched a major court challenge to
various aspects of the federal standard either because they are "arbitrary"
or Dbecause they are not justified by customary preemption concepts. These
matters will be addressed in detail in the AFL-CIO's brief to the United
States Court of Appeals for the Third Circuit and ultimately will he decided
in court.

In the meantime, while we are pursuing our legal remedies in court,
the AFL-CIO urges our affiliates to continue their efforts to seek strong
state and local right-to-know protections. It is clear that the federal
OSHA standard does not provide adequate protection and that state and local
right-to-know laws are still needed. We urge states to seek the broadest
protections possible including provisions for community right-to-know and
special provisions for firefighters and public safety. Where there is
pressure from the industry or state to adopt the federal OSHA standard as a
law or regulation every effort should be made to improve it, especially in
areas of coverage and trade secrets, so that meaningful chemical and hazard
information will bhe provided to all exposed workers.

In enacting right-to-know laws, states should include appropriate
"severability" language to insure that the state laws remain in full force
and effect except to the 1limited extent that any final court decision
determines that a portion of that law is preempted by tpe federal standard.

» .
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PROTECTING WORKERS OR TRADE SECRETS

The New OSHA Rules and

the Worker’s Right to Know

by THOMAS O. McGARITY

The industrial workplace can be a very dangerous place
to earn a living. In addition to machinery that may be harm-
ful, many workplaces contain potentially hazardous chemi-
cals and other materials that are not immediately disabling,
but cause industrial diseases, such as asbestosis, brown
lung, and leukemia, which occur only after a long period of
chronic exposure.! Despite the relatively recent enactment
of the Toxic Substances Control Act,2 with its unimple-
mented requirement that certain new substances be tested
before they are marketed on a large-scale basis, workers are
usually the first to experience the toxic effects of newly
created substances.

During the last decade, an important political debate has
focused on workers’ “‘right to know™ what chemicals thev
are being exposed to and what the effects of those sub-
stances on human beings might be. However, employers
resist disclosing this information, primarily because it might
Jjeopardize their interest in maintaining trade secrets.

The Nature of the Worker’s Right to Know

The “*hazard communication’ standard, issued by the Oc-
cupational Safety and Health Administration (OSHA)* on
November 25, 1983, is a series of rules that has set new
requirements for employers. The rules grant employees,
their unions, or OSHA access to medical and exposure re-
cords that are kept by an employer. They require manufac-
turers to label and to post a ‘‘Material Safety Data Sheet™
(MSDS) for each hazardous chemical: and they place on the
employer the duty to disclose information regarding the use
of specific hazardous substances. Existing state laws also
provide access and disclosure rules, as well as enforcement
procedures and trade secret protection. Although these laws
vary from state to state, many are more stringent and pro-
tective of the workers’ “'right to know"" than are the OSHA
rules. Thus it is a matter of concern that federal preemption
of state laws is now a possibility.

Although the OSHA rules may prove useful to workers
and their unions seeking chemical identification and com-

THoMAS O. MCGARITY is professor of law at the University of
Texas School of Law in Austin. A version of this paper was pre-
sented to The Hastings Center's research group on Ethics and
Occupational Health sponsored by The Field Foundation and the
NSF program on Ethics and Values in Science and Technology,
grant #RI11-8107018.
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pensation claims, their effectiveness depends upon the ini-
tiative of workers, voluntary record keeping by employers,
and the limitations imposed by trade secret restrictions.
What are the ethical principles undergirding the rules, and
what guidance do they offer in grappling with the obliga-
tions and rights of employers and employees?

Modern ethical thinking has almost universally concluded
that a patient has a right to make an informed consent to a
doctor’s therapeutic recommendation. Moreover, when so-
ciety as a whole can benefit from a person’s voluntary as-
sumption of a risk as in the case of human experimentation,
the ethical mandate that the subject’s consent be informed is
especially stringent.* Although the ethical principles under-
lying informed consent would seem to translate readily into
the context of the workplace, employers do not always ac-
knowledge the “‘right’’ of workers to be informed about the
substances to which they are exposed. The “"worker's right
to know™ is at approximately the same stage of develop-
ment as was informed consent in the 1960s.

Employers often maintain that their reluctance to inform
employees about toxic workplace risks springs from the
same considerations that motivated doctors—a paternalistic
concern for the well-being of individuals and a correspond-
ing belief that they lack the education or training to put the
information to good use. This solicitude is even more sus-
pect in the workplace than in the doctor’s office, because
the employer derives a direct financial benefit from the
worker’s ignorance. Informed workers may demand higher
wages (risk premiums) or safer working conditions. It is
unlikely that employers will concede that extracting risk
premiums constitutes a “‘good use” for health and safety
information. Were paternalism the only ethical considera-
tion justifying the employers’ stance, the ethical analysis of
the issue would be straightforward—the worker should
have a right to know. The issue. however, is complicated
by three considerations that do not relate directly to the doc-
tor-patient question.

First, the right of employees to know is an agglomeration
of rights that requires increasingly burdensome responses
from employers or from society in general. Indeed, it may
be more accurate to define the right to know by reference to
the four categories of correlative duties that it imposes on
employers: (1) the duty to reveal information already pos-
sessed; (2) the duty to communicate information about haz-
ards through labeling, written communications, and
training programs; (3) the duty to seek our existing informa-
tion from the scientific literature and other sources; (4) the
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duty to produce new information (for example, through ani-
mal testing) relevant to employee health. General assertions
of broad workers’ right to know often do not distinguish
among these four separate duties. The doctor-patient rela-
tionship gives rise to, at most, the first three duties, but
proponents of a worker’s right to know would impose the
third and fourth duties on employers, thus obliging the cor-
poration to do something that it would not otherwise do,
solely for the benefit of its employees.

A second distinction between the workers’ right to know
and informed consent is the nature of the relationship be-
tween the information user and the information provider.
The doctor-patient relationship is a joint enterprise whose
acknowledged goal is the welfare of the patient. The em-
ployer-employee relationship is more adversarial. The more
employees know about workplace hazards, the less happy
they are likely to be about their jobs. An employee may
demand more money or may quit, in which case the em-
ployer may have to replace the worker at a higher wage.
Similarly, informed employees who later become ill may
use their knowledge about workplace risks to support work-
ers’ compensation claims. The employer, therefore, has a
direct financial incentive not to communicate workplace
hazard information to employees.

To be sure. an employer has an interest in the health and
well-being of employees. A great deal of money may be
spent on employee training and education, which will be
wasted if employees become diseased or are injured. In the
no-fault workers’ compensation scheme that is currently in
effect in most states, only by keeping the workers healthy
can the employer avoid paving benefits. This gives the em-
ployer some incentive to communicate information about
hazards to workers, but it applies almost exclusively to
acute safety hazards that are easily avoided by well-in-
formed workers. Since there is not much an employee can
do to reduce chronic health hazards (short of wearing un-
comfortable and often ineffective respirators), the employer
has little incentive to communicate information about
chronic and latent disease hazards.

All of the duties associated with the right to know are thus
affirmative obligations that require employers to expend re-
sources without much corresponding gain. Making existing
information available to employees requires only the cost of
maintaining and updating files. But affirmative communica-
tion of hazards to workers requires that pipes, vessels,
walls, barrels, and other containers be clearly labeled. Ac-
cording to some versions of the right to know, the employer
is further obliged to conduct training programs to ensure
that employees are informed of chronic risks and how best
to reduce them. If the substances in the workplace change
frequently, the employer must endure the increased cost of
changing the labels and additional training. Imposing the
still more burdensome requirement of searching out existing
literature for evidence of potential hazards requires employ-
ers to absorb the cost of making the literature accessible and
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providing a technically proficient staff. Finally, an em-
ployer can easily spend millions of dollars testing sub-
stances for toxicity,® if that duty is also imposed.

A third distinction between the doctor-patient and the em-
ployer-employee relationships is the larger stake that soci-
ety may have in the confidentiality of ‘trade secret”
information. An employer’s reluctance to convey informa-
tion to employees may stem from fear that disloyal employ-
ees will reveal confidential information to competitors, who
can thereby avoid the research and development costs of a
new manufacturing process.

Suppose, for example, that the secret ingredient in Polar-
oid film may be hazardous to workers. It would be difficult
for an employee (or a union) to obtain an independent as-
sessment of the risks posed by the chemical, unless the em-
ployee (or the union) was aware of the chemical’s identity.
Polaroid, on the other hand, would be reluctant to reveal the
identity of that chemical to its workers for fear an employee
would, in turn, convey that information to Kodak. To the
extent that Polaroid could not protect its trade secrets, it
could lose its incentive to innovate and develop new prod-
ucts and processes. The long-range consequence might be a
reduction in the flow of new American products and a cor-
responding loss of competitive advantage to other countries
that protect trade secrets more effectively. Society, there-
fore, has a strong interest in the clash between trade secrecy
and the right to know within the employer-employee rela-
tionship. We all gain from the new products that result from
the incentive to innovate—only the hypothetical Polaroid
workers lose.

Because of the adversarial nature of the employer-em-
ployee reiationship, it 1s probably best to set the rights-ori-
ented model aside and begin to search for a new model to
guide decisions in this area. As important social interests
permeate both sides of the adversarial relationship, the bal-
ancing paradigm may be more appropriate.

Competing Moral and Practical Considerations

Autonomy. Our society highly values individual auton-
omy. Yet free choices require information. When those who
have information about risks convey it to those who are
subject to those risks, autonomy is enhanced and society is
the better for it. Considerations of autonomy would there-
fore seem to support a general moral duty on everyone with
knowledge of risks to convey that knowledge to persons
who are exposed to those risks.

Yet this process is rarely cost-free. To the extent that a
duty to convey risks would require a person to do something
that he would not otherwise do, its imposition restricts that
person’s autonomy. Hence, the law, for example, does not
impose a general duty on an individual to warn another of
his or her peril.®

Requiring an employer to warn employees of workplace
hazards can impinge heavily on the employer’s autonomy.
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Merely requiring the corporation to open up its health and
safety files to employees and their representatives, although
not imposing large direct costs, can risk the unlawful appro-
priation of valuable trade secrets. Trade secrets have been
called “property” by some courts and commentators.’
Causing an employer to risk sacrificing a valuable property
mterest could be a significant intrusion on corporate auton-
omy. Imposing any of the other three aforementioned duties
add increasingly burdensome direct financial outlays on em-
ployers. Clearly, a government requirement that one person
expend resources for the benefit of another reduces that per-
son’s autonomy.

Autonomy considerations alone are not especially helpful
in resolving the clash of interests. An attractive solution
might be a bargain between the employer and employee,
where each party voluntarily sacrifices some autonomy in
order to gain some autonomy. Because acquiring informa-
tion costs money, employees desiring information about
workplace risks should be willing to pay the employer (in
reduced wages) or someone else to produce or gather the
relevant information. A straightforward economic analysis
would suggest that employees would be willing to pay for
health and safety information up to the point at which the
value in wage negotiations of the last piece of information
purchased equaled the cost of that additional information.

While the bargaining approach seems appropriate in the-
ory, it suffers considerably in practice, for employees can-
not know in advance what the value of information will be
in wage negotiations. For example, an expensive study that
concludes that a particular workplace is relatively safe will
have no value to employees in wage negotiations. A second
practical drawback is the familiar “‘transaction cost’™ and
“*free rider™ problems that plague any economic analysis of
collective action.® It costs money to bring employees to-
gether to decide how much money to spend on information,
and a free rider can have the benefits of the collective action
without contributing to its costs, thus reducing the incentive
of every individual to participate in the collective action.
Finally, since the employer is likely to be the source of most
information on workplace risks, there can be no real market
in workplace risk information. The employer is a monopo-
list and will not part with this information without charging
something in excess of what the employees are willing to
pay; that is, the amount they hope to gain in wage negotia-
tions by using the information.

The bargaining model has failed in practice; most infor-
mation on chronic risks is now conveyed to workers not
voluntarily by employers but by virtue of governmental re-
quirements. Yet it is virtually impossible for an external
agency to measure in an unbiased way a reduction in one
person’s autonomy against a different sort of reduction in
the autonomy of a corporation. Unless one is willing to af-
ford corporate entities no autonomy interests at all. the
comparison is probably futile. Unfortunately, not only is
this subjective comparison necessary to a thorough analysis

of the issue, but the net autonomy balance must also be
weighed against other incommensurable values.

Fairness. Just as our society values autonomy, it also val-
ues fairness. Indeed, autonomy must yield to fairness when
the circumstances call for it. The no-duty-to-warn rule of
the common law, for example, has an important exception
for cases in which the person who failed to warn also played
a role in placing the injured person in peril.® It is unfair to
allow a person to assert that his autonomy should supersede
another’s when the risk is attributable in part to him.

In the workplace context, fairness considerations help
sway the balance in favor of an employee’s right to know.
The employer is not merely a passive gatherer of informa-
tion, but the source of the risk. The activities that bring
profit to the employer also impose risks on employees. Em-
ployers should not be allowed to profit from an employee’s
unnecessary ignorance. Considerations of basic fairness,
therefore, argue strongly in favor of requiring employers to
wamn employees about risks of which the employers are
aware, and the common law (prior to the enactment of
workers’ compensation statutes) imposed such a duty to
wamn upon employers.

Fairness, however, offers little help when the issue is
whether employers have a duty to expend resources on la-
beling, training. information gathering, and data produc-
tion. When the employer. too, is unaware of the risks,
fairness does not as strongly dictate a result. It may be un-
fair to require employers to ferret out information on risks
to employees when such information can only cause em-
ployers economic harm. In response, it could be argued that
employers can usually write at least some of the costs of
data gathering into the prices of the products that they sell,
thereby channeling part of the cost to the consumer. This
may be fairer than allowing consumers to pay less for prod-
ucts at the employee’s expense. Even so, faimess alone can-
not effectively dictate how many resources should be de-
voted to information production. gathering. and processing.

Utilitv/Efficiency . The utilitarian would argue that the em-
ployer-employee conflict over workplace risks should be re-
solved in the way that provides the greatest good for the
greatest number of people. The primary difficulty with this
goal is valuation. What is the value of a one-in-a-thousand
risk that a worker will be killed? How many resources
should be expended in reducing this risk from one in a thou-
sand to one in a million? Most economists would answer
these questions by letting the employers and employees
themselves decide in the bargaining process.

According to economists, in the labor market an em-
ployee’s wage is determined to a large extent by his or her
knowledge, skills, credentials, and so on, and the existing
demand for those resources. Health and safety risks can also
play a role, and the wage for jobs requiring exposure to
health and safety risks will be determined in part by the
price at which employees are willing to accept additional
risks. The employer may either pay the risk premium to




those willing to accept it or make capital expenditures
aimed at reducing risks. The employer will **clean up the
workplace™ to the point at which the last dollar spent on
health and safety controls equals the increased wage pre-
miums (and perhaps added workers’ compensation expendi-
tures) that would result from the failure to do so. The
remaining risks are willingly accepted by the employees.
Some economists, in fact, argue that as long as the labor
market functions efficiently, there is no need for govern-
mental intervention by agencies like OSHA: the market will
ensure that society achieves the mix of production tech-
nologies and health and safety controls that maximizes
overall welfare.

A crucial component of the free market model of wage
and risk determination is its assumption that workers are
fully informed about the risks that they face as they bargain
over wages. To the extent that risks are unknown to employ-
ees, they will undervalue overall workplace risks in wage
negotiations. The result will be lower wages and an inade-
quate incentive to employers to install health and safety de-
vices. In addition, to the extent that employees can avoid
risks by taking preventive action, uninformed employees
will fail to do so. Society will then underinvest in wages
and risk prevention, and overall societal wealth will de-
cline. Moreover, a humane society is not likely to require
diseased or injured workers to suffer without proper medi-
cal attention. In many cases, society will pick up the tab
through Medicare. Medicaid, and welfare payments.

The foregoing argument would support a governmental re-
quirement that employers make existing risk information
available to employees in all cases. The analysis is less com-
pelling in the real world where producing, gathering, and
conveying information is expensive. The market paradigm
can be corrected by erecting a surrogate market in which
information itself is purchased and sold. Under this ap-
proach, society would produce, gather, and convey informa-
tion to employees up to the point at which the benefits of the
next additional piece of information equals the cost of its
production. It is difficult, however, to put a value on an in-
tangible like information; most economists would probably
argue that despite the difficulty of determination, its value
should be measured by the employee’s willingness to pay.

In the interests of efficiency at least some resources
should probably be spent on producing, gathering, and con-
veying information about workplace risks beyond what em-
ployers will voluntarily expend. Note, however, that the
utilitarian criterion is neutral as to who should expend these
resources, whether it be employees, employers and their
consumers, or the Treasury. The economist would probably
argue that the cost should be imposed on the party that faces
the lowest ““transaction’’ costs, in this case, the employer or
the Treasury, which do not encounter the ‘‘coming to-
gether” and “*free rider” problems that employees face in
attempting to collect resources.

Innovation. The free market paradigm contains a funda-
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mental tension between competition and innovation. A
properly functioning competitive market should ensure that
a product is sold at the optimal price. If a firm is charging
more than this price, its competitors will manufacture and
sell the same product for less, forcing the first manufacturer
to reduce its price or lose the entire market. The key to this
price mechanism is the ability of a competitor to produce
the same product at the same cost, which assumes knowl-
edge of the precise makeup of the product and the produc-
tion process. If, however, competitors have immediate
access to this information, a strong incentive to develop a
new product or process is lost. The cost of research and
development can be very high, and a firm will not under-
take these efforts without some assurance that they will be
reflected in the price of the new product. At best, the origi-
nal developer will have a brief lead time to include its costs
in the price of its product if its competitors can enter the
market at once with products whose prices do not have to
reflect research and development costs. Under these cir-
cumstances innovation suffers. Consumers may be better
off in the short run because they pay lower prices for exist-
ing products, but society is worse off without better prod-
ucts and processes. In the long run, manufacturers in
countries that protect research and development incentives
may ultimately take whole markets away from domestic
producers.

Virtually all societies have resolved this tension between
competition and innovation by protecting innovative etforts
to some degree. Typically, the government grants the inno-
vator a monopoly—a patent—for a fixed period of time,
during which research and development costs may be re-
couped. As a quid pio quo, the government requires the
developer to reveal to the world the identity of its patented
product and explain how its innovative processes work. The
United States currently grants a seventeen-year monopoly
for patentable products and processes.

An entirely separate route to market protection is the state
common law of trade secrets. State law generally provides a
remedy to the holder of a trade secret against anyone who
unlawfully appropriates that secret. For a product, process,
or other information to be a ‘‘trade secret” it must be of
commercial value to the holder and it must be kept secret
from the rest of the world. The basic purpose of the com-
mon law of trade secrets is to punish faithless employees
and unscrupulous competitors who engage in industrial es-
pionage and other tactics aimed at eliminating the holder’s
competitive advantage. A subsidiary purpose, not often al-
luded to in common law cases, is to foster innovation.

The trade secret alternative is often more attractive to in-
novators, because the developer does not have to reveal
product and process information, and because a trade secret
has no explicitly limited duration. In addition, the holder of
a trade secret, unlike a patent holder, is not generally re-
quired to demonstrate that the innovation is novel and un-
usual. Not surprisingly. developers often elect the trade
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secret route, rather than the patent route, to market protec-
tion. But society may never learn the nature of important
inventions if the trade secret route is commonly used. In-
deed, the entire state common law of trade secrets barely
escaped being abolished in the Supreme Court case of Kew-
anee Oil Co. v. Bicron Corp.'® The Court by a five-to-four
majority rejected the argument that state trade secret law
was preempted by the federal patent laws.

In the workplace context, employers claim that if they are
forced to reveal information about risks to employees, the
employees, in turn, will channel the information to com-
petitors, with resulting harm to the employers’ competitive
position. This two-pronged argument depends, first, upon
the validity of the assumption that risk information could be
of commercial value to competitors; and second, that
federal patent law and state trade secret laws are inadequate
to protect research and development incentives.

The first assumption is probably not true. If employees
were willing to trust employers (or some independent gov-
emmental agency such as OSHA) to characterize workplace
risks, the nature of vitually all risks could be communicated
without reducing research and development incentives even
slightly. Workers, however, are not especially trusting of
employers and they are disinclined to place complete faith
in an agency that can become the captive of powerful trade
associations. The two sides inevitably come to loggerheads
over the question of whether the identity of chemicals to
which employees are exposed must be revealed to them.

Employees contend that knowledge of chemical identity
is essential to an independent evaluation of workplace risks;
it is the key to the scientific literature; it is important for a
doctor’s diagnosis of many occupational diseases. Without
this knowledge it is impossible to perform epidemiological
studies across industries or to make an independent deter-
mination of what further health and safety studies should be
performed. In sum, employees argue, chemical identity is
essential to an independent assessment of workplace risks.

Employers, on the other hand, contend that the identity of
some chemicals is a commercially valuable thing in and of
itself. The identity of chemicals in most commercial prod-
ucts cannot always be ascertained by a good analytical
chemist; some chemicals, such as catalysts, that are essen-
tial to the manufacturing process do not find their way into
the marketed product. If those identities are made available
to employees, employers argue, this commercially valuable
information will inevitably leak out to competitors.

There are at least two rejoinders to the employers’ argu-
ments. First, the innovator/employer can nearly always se-
cure a patent. Second, even if the innovator/employer elects
to forego the protection afforded by a patent, employees
who reveal trade secrets to competitors and competitors
who solicit those secrets can be sued under state common
law and. in most states, prosecuted under state criminal
law. Should employers argue that federal patent law and
state trade secret laws atford such flimsy protections that

requiring disclosure will reduce research and development
incentives, the debate is likely to turn upon the locus of the
burden of proof.

Paternalism. It was earlier suggested that paternalism
may account for much of the reluctance of employers to
inform employees of workplace risks. Management typ-
ically takes the position that its health and safety specialists
know what is best for employees, and it is not necessary to
concern employees with these matters. Occasionally, man-
agement representatives will argue that workers will not
fully comprehend information on chemical identities and
toxological effects and may use it irrationally. Confused
employees will attempt to bid wages up too high and society
will either spend too much on wages or be forced to endure
industrial strife.

Coming from employers, these arguments are self-serv-
ing and entirely unpersuasive. Still, there is a kernel of truth
in the proposition that employees will not know how to
evaluate the information with which they are provided. It
might be more desirable from the employee’s point of view
to adopt a system of symbols that identifies hazards in broad
functional categories. The symbols could vary with increas-
ing risk, thus informing employees in a rough way about the
nature of the risk they face. Additionally, the employer’s
trade secrets could be preserved. Several systems of sym-
bols have been suggested and some are currently in exist-
ence, but since they are not standardized, the same or
similar symbols can mean different things in different com-
panies.

The primary problem with the symbol solution is again
one of trust. Employees are generally unwilling to allow
employers or an independent agency, such as OSHA, to
characterize risks for purposes of adapting a symbolic warn-
ing system to the workplace. Employees will probably want
to characterize risks for themselves or allow someone of
their own choosing to do so.

Striking a Balance—The New OSHA Rules

The new OSHA hazard communication rules, although
they have been challenged in a court of appeals, indicate
specific instances in which, and the means by which, em-
ployers must communicate information about risks to their
employees. We will now examine the rules in light of the
ethical and practical considerations that have been raised.

Duty to Reveal Information Already in the Emplover s
Possession. When the worker insists merely that the em-
ployer inform him of risks of which the latter is aware, the
balance seems relatively simple. Nearly all of the moral and
social considerations, other than the narrow economic self-
interest of the employer, militate in favor of disclosing
health risks. The only strong opposing consideration is the
lost incentive to innovate that might result from the forced
revelation of trade secrets. A policy maker might rationally
conclude that the enhanced employee autonomy and effi-
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ciency and reduced externalities that would result from dis-
closure outweigh the lost incentive, given the protections
available from federal patent and state trade secrecy laws.

The new OSHA rules, however, attempt to accommodate
the competing considerations in a way that maximizes the
information available to employees while minimizing the
probability that trade secrets will escape. The rules require
employers to label and inform employees about ‘‘haz-
ardous’’ substances and mixtures, but not about chemicals
and mixtures that do not meet the threshold ‘‘hazardous”
test. The rules give employers the primary responsibility for
determining which chemicals in the workplace are haz-
ardous. They would require employers to regard as “haz-
ardous’’ any substances determined to be carcinogenic by
the National Toxicology Program, the International Agency
for Research on Cancer, or OSHA itself, in an individual
workplace standard. Beyond this, employers are required to

And in the States, a Patchwork of Laws

Three states—New York, New Jersey, and Connecti-
cut—have filed suits challenging the new OSHA ‘‘hazard
communication” rules. The suits say that the OSHA regu-
lation is specifically designed to *‘pre-empt any state law
on the issue”; because many state laws mandate more
stringent requirements than the OSHA rules, workers
would be provided with less, not more, information.

However, state laws vary, often considerably; in addi-
tion, state common law and Workmen’s Compensation

regulations also enter into a determination of what infor-
' mation must be provided, by whom, and to whom. Other
£ laws and regulations often provide additional access rights
or disclosure duties, often for specific substances or local
circumstances. According to attorney Michael Baram, a
professor of health law at the Boston University School of
Public Health, ‘‘We now have a complex mosaic of laws
and regulations at three levels of government” (federal,

state, and local) (“The Right to Know and the Duty to
Disclose Hazard Information,’’ American Journal qf Pyb-
lic Health, April 1984, pp. 385-90).

Identg?carwn of hazardous substdnets,

designation of the burden of identifying hazardous sub-
stances, whether by state officials or industry;

Record compilation and retention requirements, usu-
ally stating that the records contain the information

The Hastings Center

In general, Baram says, the twenty or so ms'thapm.

form of a state list. A critical factor, saysBaram 1sthc'

regard as dangerous any substances that have been tested in
accordance with established scientific principles and shown
to produce hazardous effects at a statistically significant
level in a single species of laboratory animal.

The rules also permit employers to refuse to disclose the
identities of hazardous chemicals if the employers accu-
rately characterize the chemical identities as “‘trade se-
crets.” Although this would seem to shift the balance in
favor of the employers’ interests, the standard does seek to
accommodate employee interests in three ways. First, it re-
quires that all containers of hazardous materials be labeled
with an appropriate warning to apprise employees of the
nature of the risks posed by the contents. Second, it requires
employers to disclose all health-related information, other
than trade secret chemical identity to employees through
MSDSs, and requires that labels on all containers of haz-
ardous substances include identifications capable of refer-

needed to complcte a standat&MMﬂ ety Data
Sheet (MSDS) for OSHA requirements;
Disclosure duties, for manufacturers or emy
both; :
Other hazard communication requtreme s,

labeling requirements, posting, and worker educamh
and training requirements;

Enforcement procedures, including time allowed
comphance, penalties for vnolatlons

the wor.kers nght o knoww.iﬂ remain as dMa
ever.—C.L.
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ring the reader to the appropriate MSDS. The MSDS must
be accessible in the workplace, and it must inform the em-
ployee of all of the health hazards attributable to the chemi-
cal of which the employer has become aware through an
extensive literature search. Finally, the standard requires
employers to make trade secret chemical identities available
to a health professional who is providing medical or other
occupational health service to an exposed employee, but
only if the professional submits a written request describing
in detail one of six prescribed needs for the information.
The employer may require the health professional to sign a
confidentiality agreement that specifies in advance the
damages for which the professional will be liable in the
event of breach of the agreement.

The OSHA rules do seek an accommodation of the com-
peting interests, but they appear to give too much weight to
already protected trade secrets. At several points, employ-
ees must trust the employer or OSHA, for example, in haz-
ard determination and trade secrecy claims. Except for
carcinogens, employers, with some minimal OSHA over-
sight, determine hazards, while employees and their repre-
sentatives play no role at this fundamental level. Indeed,
they cannot even know the identities of the chemicals that
the employers determine to be nonhazardous. Similarly, an
OSHA inspector may review a trade secrecy determination,
but if the inspector agrees with the employer, there is no
further review. Independent scientists interested in assess-
ing employee health risks, who are not rendering particular
health services, would not have access to chemical identi-
ties. Finally, allowing employers to condition the disclosure
of chemical identities to health care professionals on their
signing a confidentiality agreement subjects those profes-
sionals to an open-ended liability that few will be willing to
risk.

The Duty to Communicate Information. The least intru-
sive duty that this expanded ‘‘right to know’* would impose
upon employers is that of labeling risk areas and providing
employees with on-the-spot access to information that the
employer possesses. Although this obligation will entail
some extra expense for employers, it should not in most
cases prove overly burdensome. For years, employers have
communicated risks to employees through symbols. Al-
though reasonable minds may differ, the additional costs
that attend a labeling requirement would appear to be justi-
fied by the increased efficiency and enhanced employee au-
tonomy that would result.

The new OSHA rules strike the balance in favor of label-
ing containers containing hazardous chemicals. In the case
of pipes in which hazardous chemicals flow, however, the
agency reasoned that pipes rarely rupture, and the added
expense of placing labels or placards at uniform intervals
along the miles of pipes in some workplaces outweighs the
minimal benefits of such labels.

The standard further requires that employers conduct
training programs to familiarize employees with the risks

posed by chemicals in the workplace and to teach them how
to avoid such risks. This may be the most effective element
of the entire standard, because it fosters communication be-
tween employees and employers and emphasizes risk-
avoidance.

The Duty to Seek Out Existing Information. For many
employers the duty of searching out additional information
would probably not entail a significant burden, because the
employer is the exclusive source of risk-related information
about the chemical at issue. But with chemicals such as
benzene and formaldehyde, for which a worldwide scien-
tific literature exists, a search and evaluation of the litera-
ture could be quite expensive. Again, reasonable minds
may differ as to whether employers should bear this addi-
tional burden.

One solution is to require a government agency to accu-
mulate and communicate information on workplace hazards
to employers and employees at little or no charge. Collect-
ing information on chronic workplace risks is part of the
mandate of the National Institute for Occupational Safety
and Health (NIOSH), and that agency already distributes
vast quantities of this information at little cost.'' The major
change that would be required of NIOSH would be to re-
spond to individual requests concerning particular work-
places. One fairly easy accommodation would be to oblige
NIOSH to convey, at minimal cost, information on the tox-
icity of chemicals to employers and workers, and to require
employers to produce information concerning the levels of
worker exposure to those substances in various areas of the
workplace.

The new hazard identification regulations place the entire
burden of searching the existing literature on the chemical
manufacturer. A manufacturer or importer of a hazardous
substance must obtain or develop an MSDS for that sub-
stance. The MSDS must include specified information,
such as the physical and chemical characteristics of the sub-
stance, its physical and health hazards, generally applicable
precautions for safe handling and use, emergency first-aid
procedures, and so on. The manufacturer or importer must
search the published and unpublished literature for studies
relevant to these informational requirements. Where the lit-
erature search results in no relevant information on a par-
ticular requirement the MSDS must so indicate.

Several considerations must guide the assessment of
whether the new regulations’ resolution of the competing
interests represents an adequate moral and practical bal-
ance. As previously discussed, the situation may simply
present a case of ‘‘zero-sum’’ autonomy—if an employee’s
autonomy is to be enhanced, someone else’s autonomy
must be violated. One might argue that the autonomy inter-
ests of individual human beings should prevail over the au-
tonomy interests of collective entities, such as chemical
manufacturing corporations. Indeed, one might argue that
corporations should be afforded no autonomy interests
whatsoever. Yet this does not acknowledge that some chem-




ical manufacturers are individuals or small companies for
whom the expense of performing an extensive literature
search may prove very burdensome. It also fails to recog-
nize that unions, which represent the interests of employ-
ees, are also collective entities. Therefore, to resolve the
question of whose interest is to prevail, we must turn to
other theories.

A utilitarian theory can justify imposing on the autonomy
of chemical manufacturers. The overall cost to society of
gathering health-related information may be less if manu-
facturers are required to gather that information than if the
job is done by employers who use the chemicals or by indi-
vidual employees. The manufacturer undertakes the ex-
pense of performing the literature search once and sends
that information along to the employers who purchase its
chemicals and ultimately to the employees. This is almost
certainly more efficient than requiring individual employers
or employees to perform their own literature searches.

While OSHA's resolution of the information-gathering is-
sue is not compelled by any particular moral or practical con-
siderations, it can certainly be justified on those grounds.
Whether OSHA has the legal authority to impose such bur-
dens on manufacturers and importers remains to be seen.

The Duty to Produce New Information. Health and safety
testing can cost millions of dollars, an expense that all but
the largest companies can hardly afford. But if no one tests
new chemicals routinely, no one will know which chemi-
cals are hazardous and which pose the greatest risks, unless
employees become diseased and die.

One solution may be for society to establish an agency to
test new chemicals. The National Center for Toxicological
Research aiready does so to some extent, but limited funds
force it to focus almost exclusively upon “‘old” chemicals
about which enough information exists to know that more
study is necessary.

Another solution may be to require manufacturers of new
chemicals to test them. While the new OSHA regulations
do not require such testing, the Toxic Substances Control
Act empowers the Environmental Protection Agency (EPA)
to require testing of chemicals that ““‘may present an unrea-
sonable risk of injury to health or the environment.”’'? Even
if this determination cannot be made, EPA can order testing
if the chemical will be produced in “‘substantial quantities”’
and there ““may be significant or substantial human expo-
sure”’ to the substance.!®> The act thus attempts to avoid
placing unduly burdensome requirements on manufacturers
by reserving testing for chemicals that may prove dangerous
or may result in extensive worker exposures. Except for the
added burden of testing, the competing moral and practical
considerations are the same as for the requirement that man-
ufacturers undertake data-gathering efforts. Once again, the
resolution of the competing interests represented in the
Toxic Substances Control Act seems reasonable, though not
compelled.

The act, however, has proved to be ineffective in prac-
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tice. The EPA has only rarely required manufacturers to test
new or existing chemicals, thus subjecting the agency to
criticism in Congress and to a lawsuit in the courts. Never-
theless, the act offers a vehicle for requiring manufacturers
to produce health and safety information on a selective
case-by-case basis where the agency has some reason to
believe that exposure to a substance may be harmful to
workers. Rather than requiring all employers routinely to
test all workplace chemicals, it is probably better to insist
that the EPA exercise its authority less sparingly.

Physicians Hold the Key

While the new OSHA rules resolve many of the compet-
ing moral and practical issues in favor of employee auton-
omy and efficiency, employer autonomy, paternalism, and
innovation dominate its resolution of the crucial trade se-
crecy issue. In the end, the key to the efficacy of the new
OSHA rules will be the availability of chemical identities to
physicians and other health care professionals who serve
individual employees. In return for information, employers
will surely demand substantial pledges of confidentiality
from physicians and back them up with substantial damages
if trade secrets are disclosed. Will health professionals
agree to honor trade secret restrictions? Will they agree to
financial penalties for revealing confidential information to
workers or others? Will they be willing to risk expensive
litigation if the chemical identity becomes known to com-
petitors? The new OSHA rules have resolved the competing
employee and employer interests by placing an additional
burden on the health professional. The successful imple-
mentation of the new OSHA rules may depend on the will-
ingness of those who treat workers to bear that burden.
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protection and the occurrence of fewer
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: (NIOSH) published a criteria document.
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. material safety data sheets.
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health provisions of the Act by requiring '
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“provisions for material safety data shee
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containers, and provzgla material safety
data sheets to mannfacturing pnrchasets
of their products. The atandard also
proposed that all employers in the .
manufacturing sector have a hazard
communication program, label uaphn&

. -containers, maintair and provide access
“to.material safety data sheets; and train
workers. The proposal also mwwd

- comments on whether nos: -

manufacturing employers should be
subject to the rule. ~ ~ - :
Following a period for written
comments, informal public hearings, and
- a post-hearing comment period, OSHA
published the final Hazard
Communication Standard on November

25, 1983 (48 FR 53280). The provisions-of -
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" described above for the proposal, ie., -
chemical manufactyrers and importers
are required to evaluate thé hazards of
the chemicals they produce or import;
- and all manufacturers are required to
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. for their employeeaexpoaed to
. hazardous chemicals. This

comprehensive standard was desigted 2

~ to reduce the hazards faced by

- manufacturing workers when they

handle chemicals without adequate v
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: Physwalﬁnd health hazaxds Qf ﬂ;,g o need for m&ndamryga
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Accord United Steelworkers of America
" v. Auchter, 763 F.2d 728, 735 (3d cir.
. 1985) (United Steelworkers 1)
{“[Ilnadequate communication is itself a
hazard, which the standard can
eliminate or mitigate.”).
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coverage of the HCS to the . ,
- manufacturing sector hasedonan

analysis of the chemical source illnesses -

and injuries occurring in each industrial
sector. {See discussion at 48 FR 53284~
86.) In particular. since the purpese of
the standard is to reduce the occurrence

“of such incidents; OSHA determined

that the rule should focus on those

. industrial sectors where they are

recorded most frequently. The Agency

found that over haif of these incidents
occur in manufacturing, although -
manufacturing aecounts for only about

30 percent of total employment. Thus

OSHA decided that the greatest need for

- transmittal of chemical hazard -

- information is.in the manufacturing _

- sector. The Agency further remgmzed
that since chemicals are deyeloped and .
produced in the manufacturing sector,

_ the hazard mformaﬁon would have to be

.HCS was msﬁe%an&&demﬁoh.

- shall givedueregamdtotke&?‘?igthe

developed in the mnnfecmﬁngcecwr
first, ss of the eventual ceverage
of the mb.meﬁﬁiA helieved o?;:e
requiring. velopment
chemical hazard informatienin - .- -
manufacturing would lead toits - <
increased availability in thenther -

. sectors without the standard '
. requiring the transmittal of hazard -

information to those sectors. The . - - -
Agency adowwledged that kaz&rdous :
chemicals are pervasive ﬁmmghout
industry and that-chemical source -
injuries and illnesses have been .
recorded in all industry secters. See

Steelworkers 1, 763 F.2d at 737. The
Agency planned to make a decision’

regarding the explmt coverage of’the
non:manufacturing sectors pnce the

could be made as to whetheér the other
industries were, in fact, ebtamingﬁw
information they needed. OSHA

-believed that MAct gives the Semm

of Labor and the Agency the authority te

. .. regulate the most hazardous-industry

first under section 8(g); 26 U:S.C. 655(3)
which states in part:

In deter the. pnmity for esteblishug
standards nnder this section, the Secretary :

B. Court Challenges

The HCS was challenged in the us.
Court of Appeals Tor the Third Circuit
(hereinafter referrred to as “the Court”
or “the Third Circuit") on several.

grounds. The Court issued «iis«decisiﬁil :
on May 24, 1985 (United Steelworkers-1; .

763 F.2d 728 (3d Cir. 1985)). The .
standard was upheld in most respects,
but three issues were remanded to the

_Agency for reconsideration: The. -
. decision was not-appealed.

First, the Court concluded thai the
definition of trade secrets incorperated -
by OSHA included chemical m!enbty
information that was readily- .
discoverable threugh reverse .
engineering and, therefore,’ was
“broader than the protection afforded
trade secrets by state law," The Court -

_directed the Secretary of Labor-to.
- reconsider a trade secret definition:

which would net include chemical
identity information that is readily
discoverable through reverse:- - - :
engineering. Second, the Court held the
trade secret access rule in the standard
invalid-insofar as:it limited.access to -
health professionals, but found the

- ‘access rule otherwise valid. The
Secretary was directed to adeptamle:- L

permitting access by employees-and . ..

‘_ their coﬂectwe b&rgaining

- themanufaémiéctot, tha&emtaxy =

_ container labels and detailed: .
" information on material safety data

__man
‘chemical hazards. The Court concluded -

-+ ‘required inthe
- The Court maintained that the Aet. -

representatives to trade secret chem{ca! :
identities. OBHA 1 withthe =

. Court-orders regarding the two' trade

secret issues-in a separate rule,

- published in final form on September %0,
. 1986 (51 FR 34580). = . - :

The third issue remanded to OSHA .
~ involved the scope of the standard’s i
coverage. Asnoted, the HCS cum!nﬁy e
applies to employers and employees in -
the manufacturing sector. The Coart =
rejected the Secretary’s contention that o
sections{g} gave him the Bexibilityto

- regulate’the most hazardous secter ﬁrst -

e.g., 48 FR 53282-87. See alse United j - befare commencing rulemaking for other - -

sectors in which workers are exposed, -

- to a lesser extent to the same hazards.
- The Court.a
* “cleafly permits the Secretary to set -

that section 6(g) -

priorities for the use of the Agency’s: - -
resources, and to promulgate standards . < -
.- sequentially.” 783 F.2d at 738. The Cetn't

‘also acknowledged that “thereis

-substantial evidenee in the record that” - e
the manufacturiag sector has the hshett el

»mcideneem&efcheawalexpnmeu
. “‘which the Agency has authority to-

- regulate.” Id. at 737, However, &eﬂeart

-held thatit is not enoughmerelyto = °

 establish that the gector selected for - -
coverage presents greater hiazards then Z

: thaee,ﬂmt havse heea. leit for later- -

. pbnmmswtﬁd& -

sector would have senously unpaded“ '
the rulemaking process” or “why itis -
not feasible for the same standardtebe: -
. applied in other sectors wkmeworkm :
afeseaqsosed to anmlar hazards.” 7d. at i
738... :
. The Court: was not pmnadad that &m
HCS would provide protecipnto =

: ‘uncovered workers because chemical - gt

hazard warnings would be found e_a

sheets would become increasingly -~ -
ava;lable in the unregulated aectors as a;
result of being required in- RE
manufacturing. /¢t There was .
considerable record evidence that :
indicatedﬂutwm‘kersmthemn—
industries are expoaed‘i‘o

that the Secretary had not stated wby it.
would not be feasible to require
employers in non-manufacturing -
- industries to give workers material -
safety data sheets and training as _
 menufacturing sector. I1d.

required an explanation why the sa mé’ =
mfoemaﬁom that is; labels; materiat - HE
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safety data sheets, and xrammg. isnot
needed for workers in other sectors
similarly exposed.to hazardous - ...
chemicals. /d. at 738-39. Therefore, as
previously indicated, OSHAwas . :
directed by the Court to reconsider the.
application of the standard to .
employees in the non-manufactunng
industries and to order its application to
these other sectors unless the Secretary .
* can state reasons why this application

would not be feagjble. It should be noted
that in previous OSHA litigation, the
Courts have defined “feasxbxhty" jn -
-terms of OSHA rules as meaning. _.
“capable of being dane.” Amencam
Textile Manufacturers Institute’ v, =~
Donovan, 452 U.S, 490 508—509

decisian. As stated in the preambk to
the final rule {48 FR 53286}; e

. should be emphasized that the Agency
does not believe that, employees in other ..
industries are not exposed to hazardous
chemicals, or that they should notbe -
-inférmed of those hazards. OSHA haa mere]y
exercised its discretion to es
rulemaking priorities, and chosen to ﬁrst
“.regulate those industries with the greatest *
demonstrated need. .

‘OSHA was prepafed to evalu&te ‘the
-HCS’ effectiveness in getting :
 information to downstream employers,
_ and to extend the standard if fiecessary:
Infact, the Agency initiated the pf'eqésa
_-on March 4, 1985, prior t6'fife Court -
- decfsion, when-the Assistant Secretary
: aSked the'Nai

{NACOSH) to give OSHA ‘its -

- recommendation on the need and o
feasibility of expanding the scope of the
‘HCS to-other industries, On June 21, ~
1685, NAGCOSH adopted the fellov\rmg

-,recommendatlon

-’mannfactunng secm for its imﬁa& wbpt
- ‘coverage. It is- the consensus - :

.. Fecommendation of the Commmeefthat the -
_scope of the curren!
“Standard d be expanded to cover all

- require phasing in gradeally. Th
- {Bureau of Laber Statistice] mtﬁdenee rates of

oeccupational-illnesses,-and- o!hn@pmpﬂate
Mtorm mm%n derations-in--
expan coverage. Co ftee
further recommends that OSHA ést
task force to- eddress these xssues'

‘Meanwhile,. OSHA s rev_igw of the
rulemaking record showed that, while

concerning the need for hazard.

communication in other mdustzms, aﬁd

"geneéral support for a.finding: tl;at tha
‘HCS yzpuld be feasible fornon. <. ... -

-was in the process of draftinga-
© proposed rule which it expected. to

-: t Court's remand order: Lastly, the -
.- Agency argued that its-schedide to”-
-complete the rulemakingwas
:‘;a&aonable nnd did not consmute undue
~“dela A
there was considerable evidence = - -

' manufacturing, there was a need for.

more direct evidence of the feasibility o£
expanded coverage, pamcularly in the "=
area of economic feasibility. -
Accordmgly OSHA behevedxf was
necessary‘and appropriate: to 1mtiate
further rulemaking. OSHA. -
commigsioned a-study: of the economic -
impact of extending the HCS to the ﬁfty

' major non-manufacturing industry.

groups within its jurisdiction;-and xssued
. an Advance Notice of Proposed
Rulemaking (ANPR) seeking pubhc
_comment on present hazard: -

_communication practices: outszde
- manufacturing, and the likely impact of .
- extending the HCS to industries
 signifigantly different from the
* * prototypical manufacturing worksites on
which the original standard was based.

50 FR 48794 (Nov. 27, 1985). Over two
hundred responses were received. Based
on thi:umwly acgwed evidence and on
the prewous Tulemaking’ M*GSHA

publish for notice and comment, ...
followed by promulgation. oia final
in ‘early 1988, '
On January 27, 1987, however. the
Umted Steelworkers of America, AFL- .
CIO-CLC and Public Citizen, Inc.,
petitioners in the 1985 challenge, filed a .
‘Meotion For An Order Enfox-cmg The

Cdm‘t’siﬁdgnent ‘and Hol dmg

" ‘Respondent In Civil Contempt.
Petitioners claimed that the Court s 1985
'.;ordet ‘had not authorized OSHA to: -
tiohal Advisory: Comnnttag 5 ' t
Lon chPamf Snfetyand‘ﬂéﬁlé} A

‘OSHA should have made & feasibility - *

determination on the 1985 rulemaking:

record. Petitioners also arguedﬁaf even
if further fact gathering had been "<

- allowed by the €ourt's order. OSHA’

pace was’ unduly slow.

: inps d i
n response, OSHA noted that the . might have resulted in further changes

‘to the provisions to better address -

Court’s 1985 order did not specify that

i OSHA should act on-the then-existing -

record. OSHA believed that seekmg e

. further evidence on feasibility in non-
- manufdcturing was' appmpnate in light

’ ofxi&ltﬂtato bligation to.issue rules
t:Hazard Communication. .. that are ry oblig s

 grounded-in e factual -

 employées in alt industries at as early a time - ‘record. ‘GSHA if”w that, s

- a8 possible; Complete implementatmn may el

consistent with ye Court "

precedent; the Agmey 'should be i

permitted to exercise its chscreﬁon in -
-determining the appropriate miémaktng
procedures for.complying-with the.

OnMay 29, 1987, ihe Qmm msued &
decision holding that the Court's 1985 -
remand erder required consideration of
_the feasibility of an expanded standard -

- “without further rulemiaking. United -

Steélworkers of Amenca, AFL-»CIG-
CLC v. Pendergrass, No. 833554 (3d

Cir,) (United Steelworkers 0 The Cotxrt'

declared that adequate notice had been-
pmvxded to.non-manufacturers during
the original rulemaking that they might

be covered by the HCS, id. slip op. &t 7- :

- 10, 1817, that the answers to the
remaining questions OSHA may have
had regardmg feasibility were “self-
evident” or “readily ascertainable” from

‘the'original record; 7d. at 15,17, and that

further fact finding was “unnecessary”,

id. at 15. The Court ordered the Agency :

to issue, within 80 days of its order, “a
hazard communication standard

: apphcable to all wurkers covered by the

not been covered in the' hazard
communication standard as presently

written, or a statement of reasons why. e
“on the basis of the present

administrative record, a hazard -

“+ . communication standardisnet . .
. feasible.” Id. at 19. OSHA is responding
-+ to the Court order by issuing this final -

rule expandmg the scope of the HCS' -
"ceverage to a}l workers within OSHA B
© jurisdiction.. - -

OSHA: contmues to beheve that it

" should have been permitted to follow -~ = .~
V the rulemaking procedures in the Actby = = =

fssuing a notice of proposed mlemakmg

- and devéloping a public récord prior to

- promulgating a final rulp “However, as
discussed-in the following ;

section
P at regartﬁng feasibflity, the igency does

not have sufficient evidence in the =
current record to indicafe that the rule
would be infeasible for a any paxt of the
non-manufac;unng sector,

~_recognizes that information subxmtled

ng a normal rulemakm,g Process..

feasibility or practicality concerns.

In light of the fact that there may be . - - -
additional information regarding the. -
' feasibility or practicality of the rule as it - -

applies to some nen-manufacturing
sectors, the-Agency invites persons to..

- provide such information'and any °
“recommendations for faﬁherru}ehahﬂg e,
- -within sixty days-of the dateef =<~
pubiieﬂﬁm ‘'of this final rile: OSHA wﬂ} -

- thel-evaluate thede submissions and
“ " determine whether any additional
- rulémaking is required. Dita or evidence’

related to feasibility should be

- addressed to’ Directorate 6f Health

Standards Programs, Occupational

.- Safety and Health Administration, =~~~ :

_ Attention: Hazard Communication, 200
Constitution Avenue, NW., , Room N3718

, Wasfmxgton.DC 26210




- eerFhrird Clre

c Feasibility of tbe&mdcm'i -

Inthe contextiof DSHA standard .
- setting, feasxbimy consfraints limit the’
~-extent to which standards ¢an address -
health and saféty concerns within the -

- workplace. Section 6(b)(5) of the-Act, 29
U.S.C 655(b){5). Feasibility analysis -

- involves an‘inguiry to determine
whether a standard is both -

. technologically and econom:cally .
capable of being done. ATMI, 452 U.S. at
' 512-13 and 518 n.31 {1980). As the Third

- Circuit has indicated, “the Secretary
was able to-determine that the hazard

. communication standard could feasnbly

be applied in the manufacturing sector.”
United Steelworkers H, slip op. at16. |
The Court further noted-that OSHA had
concluded in-the finalrule that -

importers and distributors could fetmb!y
-comply withtheHES based on the ~  ~

evidence in‘the record and that “thisis

equally true of all non-manufacturer’ -
user employers. Plainly, the ease with"
-which the same information can be
utilized by those employers can be’

- - easily determined from the information .
already i’ memrd"fd atdi

cuttids ordered expansion of -

wthe HCS to all workers unless OSHA
~can give reasons why the HCSis.
mfeam‘ble fcrpamcuiar md:mtmsr ani

HCS mlemakmg record {Docket H-022),
- does not contain credible evidence
- indicating the standard would be

infeasible for any industrial sector. In oy

- fact, OSHA believes that the original
~.record on the whole supports a finding
that the performance-oriented HCS is
feasible for all industries, In addition,
the Agency’s experience under the -
-present HCS and other pertinent OSHA

.. standards, the promulgation and. -

- implementation of State and local: ﬁght-
-to-know laws, and eévidence and data
gathered by the Agency since the 1985
Court order (Docket H-022D); further

-supports OSHA's conclusion that non-
manufacturing employers are “capable”
of implementing the HCS for their
employees potentially exposed to
hazardous chemicals. :

OSHA found that the HCS is
technologically feasible for . . _
- manufacturers,-and believes it is clearly-
technologically feasible for non-
manufacturers as well. Twelve of the
OSHA-approved State plan States have

already extended the rule to cover the

non-manufacturing sector, and'the ~ ~
requirements are being enforced in those
States as workplace standards. This

experience provides practical evidence

of the technological feasibility of the
requirements of the rule. The more -

i uwm&ane

-teehmeal«tspec}softh&stenda!dw
. scientific evaluation of ¢hemicalsto - -
" determirie their hazards and creation of

. material safety data sheets:and wmﬁng
" labels—remain a burden on those -

orimporting hazardons™ =

producing’
chemicals. The technieal expertise-
needed to develop the. chemicaihazard

information, and its associated costs, is

subsumed within the current rule -
covering manufacturers, and it has been

found feasible. All other requirements.in -

the HCS; such as maintaining material ~
salety data sheets, developing a wntten
hazard communication:p m, and .
designing and hnplenmﬁngebemicai
hazard training, are comrenhonai
common business practices ﬁmt

. administrative in nature, and no -

technoiogicn} ‘barriers prevent their -
development and implementation. -
OSHA has mandated snch‘pfaeﬁeas for‘
some non-manufacturing ;
- since the early 1970's. See, e.g., 29°CFR
1915.97 (requiring material safety dat
sheets and chemical hazard training for - -

s be instructed

as.-ta the chemical hazards presented by
-cargo); 1918.86 (requiring chemical -
- hazard msﬁ-uctmn for ongshore w

matenal aafe,ty. ’

Dow Chemical Company

representatives and pubhshed in

December-1957). E
OSHA also believes that the economic’

o feasibility of extending the currerit HCS

to the non-manufacturing sector is-
supported by the record. Simply put,

-economic feasibility is established hy

evidence that the standard will not'

.. threaten the regulated industry’s “long-
-term profitability.” ATMI, 452 US. af

531 n.55. Costs associated with
expanding the standard to covernon-
manufacturing workplaces will stem .
from the initial start-up costs. and the
less substantial recurring program -
implementation and upkeep costs for:
maintaining material safety data sheets.
received from manufacturers, importers,
distributors, and other employers;
creating labels for in-house containers-
of hazardous chemicals; developinga
written hazard communication pregram,:
including a list-of hazardous chemicals -
present ifl the workplace; and A

developing and imylementmgehemméll

-hazard training.

- After careful analysis: of the original
HCS rulemaking record, OSHA -~ -

-concludes that, as-a whole, it supports a’

finding that nen-manufacturers are -

‘economically capable of prmndmg

s educationﬁ

: - emplayees.” 1d. at 1. NIOSH coneiuded -
i a!upyard workers);: 1917.22 {requiring. - — ~that saeha ehemical hazard - 0 .l
. terminal w

- associations as well as. msa}atedby
: vaﬁonsgnvemmental agencies and-

- Steelworkers II, at 7.

emplcyeea ehenﬂcai hazard mfo:maﬁen
in‘the manner prescribed by the HICS. -
Asﬁotaﬂ previously. development oﬁihe
ry record for the HCS' beganas
.early as 1874, In that year, N!OSH
recommerided that DSHA adopta -
standard requiring a/ employers 10
implement a system of labels, placar(fs
-and matertal safety data sheets in their -
workplaces to inform employees about -
- the chemical hazards to which they may
be exposed. (H-022, Ex. 4). The NIOSH
- recommended standard, like the HCS,
ineluéedrequxmment.s that empfoyeu
- ensure that chemicals in the workphce
“are marked with hazard warnings and .
that material safety data sheetsare .
_“filed in the establishment” where: they
are "readily available for examinaﬁun
by workers”. Id. at 3. This hazard *

“identffication and-warning system wns %

- designed to addiﬁonaﬂy“he pin the
loyees and provide the
empioyers to’ take -
their

opér action to

communication program: was
appropriate for all employers. See,
comments-of the Air Transport “
- Association, H-022, Ex. 5-3 (“{Tthe

- airlines have no ggneral objection to the

Advisory Committee on Hsz&rﬁoaa
Materials Labeling (H-022, Ex:3)," -
recommended a “total system™ -
“approach to chemical hazard .
communication not unlikethe >~ -2
comprehensive approach of the ment

HCS. The Advisory-Committee, which -
j incladed- reymentatwes ofnom- =
~manufae
* - and placarding systems, the creation

ded hharmg'

andavailability of material safety data
- sheets, and employee education and
trairiing programs forall warkers
potentially exposed to hazardous = -
chemicals. The Committée: wcogmzéd

that these practices."are not new an =
novel concepts* but “well established in -
many ipdustries and professional L

tema’ﬁanaiagreements.”!d at3. The
Advxsory Committee made “no - - - -
distinction among employees in different
‘sectors of the economy.” United o

As the Court has s&ated. id at 8. the
1977 ANPR requested public‘'comment
from al} interested pessons oﬁ‘whethe! a
chemical hazard commiinication’ =
standard" ehmxfdbe pmmulgated by R
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OSHA Comments on the Standards
Advxsnry Commxttees rgcommended
‘standard were specifically reqnested
‘Although OSHA did ne} receive, ..
comment from employers in‘every

‘manufacturers that d«h‘espond

- supported a comprehensive hazard
communication system for their’
“workplaces. For example, Sea-Land
- Service, Ing. {H-022, Ex. 2A-6), ..
supported requirements for contamer
Iabels (consistent with transportation .

.1abels already in place), the avpﬁahikty g
- of material safety-data sheets.to-persons.
‘in the werkplace; and individual training:

- programs. Panhandle Eastern Pipe Line ,
- Company {H-022, Ex. 2A-7) and *

-8) both “agreefd] that employees need -
information about the product with

_which they work™ and that this could be -

‘accomplished by requiring suppliers of -

hazardous chemicals to label contamers
_with the “degree and nature of the -
‘hazard” and by requiring user -

hazard.” Those companies had already
develaped “a special manual of data for
-all chemicals, solvents and cleaners
used in_ [their] operations and
maintenance." =

.- ‘Wisconsin Electnc Power Company
~(H=022, Ex. 2A-~30), stated that given
“adequate labels and matetia safety
data sheets from chemical’ :
“‘manufacturers and supphers, chemlcal
users such as. thex "wouldbeina .
_position te prepare their own Matenal
Bafety Data Sheets, hazard placard -
_systems, proper labeling of auxiliary -
and secondary containers and training
. of personnel who may use or otherwise
contact this material.” Recognizing the
~need for ‘proper, labehng, storage;:
“handling and mstmcho;;&m the use of
hazardous materials,” Wisco .
Electric Power Company ad:
“developed and put into effect
- Hazardous Materials Control Pro,
Southern Gas Association (SGA) (H
022, Ex. 2A-75) also believed: that. .
. suppliers-and manufacturers of -
“hazardous materials should be raquxred

. See; also H-022,Exs. 2A-2. {Sz:
industrial sector, those non- . e
~ Electric Eompany); 2A~32 (Texaco); 2A-
: ss{Amencan 'I‘ruckmg Associatmn.
-.Ine,}

- then trained workers to be able to use -

to gmployeest.oand I;))lrowdmgmfomation
.and training to employees regardms the
chemical hazards present.in.the .
workplace to be economicall ~£e§uble.

Enginesring Corporation); 2A~31 (Umon

Mereover. comments recewed from
non-manufacturers at later stages of the

. original rulemaking also indicate they .
. are.capable of implementing the .

- performance-oriented HCS: In fact; thére

_.are comments. which indicate that many -

‘of these requirements were already :
being implemented in the non- .

. manufacturing sector.
- Truckline Gas Company (H-022, Ex. ZA-—‘ R

For example; the Western Agricultural -
‘Chemicals Association indicated that its
members provide material safety data
sheets to anyone who requests them,
including customers in the non- -
manufacturmg sector (Tr. 2873). Their -
representative further stated that “fijn

S Ajthe agricultural field, I would say most
employers to “inform emplayees of- the o

technical praducts have material 3afety

- data'sheets. L would say maybe 75% to

80% of the inerts have them B & v

~ 2881)..

- ‘There was aiso tesnmony from -
employee representatives, including’

. these in the non-manufactunng sector

‘-manufacturers for prodixcts in use in

o_ their facilities. Tr. 2819-21, 3131, 3828.

“One union testified that a joint
- employee-employer safety committee -

- - received every material safety data

sheet it requested, and that the union

the information. Tr.2824-A. "~ .. .
Another non-manufacturing union

representative, the International - .

Brotherhood of Painters and Allied. -

“Trades, indicated that it shared r
: gqllected material safety data sheets

th employers whe needed such
formation. *“[T]o contractors who
make requests of us for information, we.

: ‘dQ mvxde_thgm materml safety data

‘to-provide proper labeling; warnmgs and - th pro

~other hazard information to all - .
“employers using these materials. SGA

-further suggested that OSHA promulgnm»
Hos

"a standard directing all employe; ;

,,,,,

establish | required training for

. émployees that may handJe or othe_rw:se .

- be exposed to any hazardous materials.”
_These comments and others filed i
“response to. OSHA's 1977 ANPR indxcat
t}m many'non—manufacturera conmder

gheetslreceWed fmm suppliers avsﬂable

- manufacturing.as well-as non- *

service ta‘o mh ﬁ;:tor membets tq
- provide them with the m-mahon thay :
.~ need Jo operate safely. 01-2..-
_.Other Jarge compan At

manufacturing establishments testxflerl

. that information was made available .
. throughont their corporations,.and th ey
- provide:information te all.customers -

- regardless of industry. For example, .
- Atlantic Richfield Company testified ..
- that:they have-a company-wide: matenasl

: safety data sheet policy and program,, '—"f», S
“[Under this program, a material safety .~

data sheet is recognized as a basic -
source of information for practxcal

“‘health, safety and environmental

mfprmauon ‘The MSDS whether

: genérated internally or obtained from a
-~ supplier;is used to communicate -
- - relevant data within the company and to
‘outside customers. It is the

respon31b1hty of our various operatmg
companiés to distribute copies of each
MSDS to customers and company

facilities for employee'instruction and/ .

of information.” Tr. 2439. Their company -

facilities include such non-

manufacturing operations as petroleum .

production.” " . ;
Similarly, Exxon, Inc, testified that it .

too provides material safety data sheets

to all customers: *‘[Wje-consider a
material safety data sheet a matter of
public information that's part of our.
literature, regularly available to anyone . -

. who requests it." Tr. 1708-09. See,also, - - -
. Shell testimony at Tr. 1712 and 2500, and . -

Umroyal Chemicals at Tr. 1464
“‘Fherofore:based on the .
“Tecomifisnidations ofN&QSH, the S
Standards Advisory Committee and the o
comments received from non- T

- manufacturers and their representatlves

participating in the lengthy rulemaking,
OSHA concludes that the original record

.. asawhole indmates that non- _ ,
" manufacturers are capable-of complymg
with the HCS. As long as chemical-
. suppliers provide adequate chemical .~ . L.
hazard information in the form of labels. -~ =

and material safety data sheets to non-
manufacturers using the chemicals, -
those user employers, like the
manufacturers who use hazardous -

. chemicals which they themselves did ~ .
* not manufacture or-import, can develop

hazard-communication programs and

. provide employees information and.
. training on the ghemical hazards in the
_ workplace.

In light of the evidence in the original
rulemaking record, OSHA concludes. ;
that non-manufacturers can incorporate -
the HCS' administrative practices and -
provide chemical hazard information to ,' :
their employees. OSHA believes all - -

- - employers can ensure that containers of &
:'chemicals are maintained with proper -

‘hazard warnings just.as an-employer.; /|, /- °

would:maintain labels or markson

containers to ensure that employees.

“comprehend their contents and intended

uses. Likewise, all-employers are able to
acquire and maintain up-to-date .

:;»',, material safety data sheets for

hazardous chemicals just as they are
able to acquire and maintain up-ta-date
- ¢ost information and performance -
specrt‘caﬁons on those very same




‘chemicals.'OSHA-”a‘ls,qaﬁﬁnfludes that it

is feasible for employers to inform and
train their workers: mgardmg the
" chemical hazards presentinthe -
“workplace just‘as employers are capable
of training their workers to perform their

" .jobsinan efficient and speedy manner.

These conclusions are further supported

- . by-the experience and evidence

gathered by the Agency since
‘promulgation of the:HCS for
" manufacturers in1983. - )

At this time, OSHA has no evidence
indicating that the profitability of
manufacturers generally, or even
chemical manufacturers in SIC'28 (by far
the most economically burdened by the
HCS, see 48 FR 53333), has been

 threatened by complying with the HCS .

Manufacturers have had the '
considerable costs of evaluating,
collectively, hundreds of thousands of.
‘chemicals for their hazards and creating
-corresponding labels and material -
safety data sheets since:November 1985,
as well as the costs of implementing an
in-plant program by May 1986. After
_thorough analysis, OSHA determined -

" “that the current HCS would niet impose
a substantial burden on manufacturers
and that the HCS was economieally-
.. feasible for them. See 48 FR 53333, :

the rule supports that finding. For -
.example, if manufactorers were * '~
" experiencing significant feasibility
problems in complying with the rule,
OSHA would have expected to receive

~ numerous substantive comments

_ regarding those problems in response to
the 1985 ANPR guestions addressing -
feasibility concerns: However, although
some manufacturing employers objected
to-some requirements, substantive
comments demonstrating infeasibility -
were not received, which appears to -
support OSHA’s cenclusion that
compliance with the HCS was, and -

_continues to be, economically feasible
for manufacturers and indicates the
standard is also feasible for non--

-manufacturers. In fact, some LR
manufacturers took the opportunity to
state their continuing support for:the
rule and its requirements. See, e.g., H="
022D, Ex. 2-14, {The Chemical- oo

_ - Manufacturers Association “strongly
. - believes that the substantive provigions:

of the Hazard Communication Standard.

- '~ gre sound as'a matter of science and -

policy.”); Ex. 2-67 (Economics
Laboratory, Inc. “considers hazard
-communication worth the effort.”)

- . Generally, the HCS costs to non-
- -manufacturers would be a function of
the number of hazardous chemicals i in-
the workplace, and:the number of -
employees exposed to hazardous®

" potentially exposed to hazardom

chemicals. Kemplnyees are not

chemicals in a-particular work
operation, the proposéd standérddoes
not apply. Also, to the extent that
employers are voluntarily providing -

information, or providing inferfnation in :
order to comply with other regulations
or laws, this sheuld significantly reduce

the burden of compliance with this rule.
Approximately 32 States and ieveral :
localities already have hazard ™
commumcatxon[sl"xght to-know lawa

_covering non-manufacturing industries

indicating that many others seeking to -

protect the safety and health of workers -

have concluded thatmdus{try can
comply with these types o :
requirements.’In fact, as: emleneed in
the original rulemaking record; many -

" companies invelved in interstate
. commerce would benefit from -

promulgation of a uniform Federal
standard as it would preempt different
and potentially conflicting State and
local laws and lessen overall- -

- compliance burdens, 48 FR 53263; See :
* also, e.;g., H-022D, Ex. 2-83 (The -
- American Gas Association “believes -

that a Federal Standard, rather than a.
variety of differing state regulations, -~

, . would best serve the needs of the
- Experience to date inmp!emeataﬁmef :

. wen:’) Ex. z-im;ﬁ'rhﬁ
—Constructoxfs Assotiation has found that
" .¢overed by the HES.:

natural gag mduatry, the emmes i

“[i]t has been nearly impossibleto .
establish uniform interstate policy” and
*“can clearly see the wisdom of having

. one workable/cost-effective government

regulation that addresses hazard
communication.”) :

Although the original HCS recbrd

; contamed no evidence to‘indicate-the

HCS would be econmmcally infeasible -
for non-manufac ,OSHA = -
recognized that potentml feasibility

concerns-could arise, for example, with :

small businesses, businesses with large

employee turnover (such as retail stores

and construction companies), and - -
businesses with rapid turnover-of -
hazardous chemicals in the workplace :
{such as warehouses and 'marine cargo -
operations). However, based onthe

- original HCS rulemaking record, and -

additionally based on: (1) The apparent

- -guccessful implementation of the preseat
.- HCS by manufacturers; (2) the ~ -

implementation of other Federal -

. communication standards and of State.

plan States’ laws by non-manfacturers;
and, (3) on regulatory impactand

regulatory ﬂexxbility analyses prep&red
by the Agency since the 1985 Court .

- . order and summarized in Section Ul of -

this document, OSHA concludes’ that the
provmwna in the current Hazard T

~ feasib

_deyeloped fo

. burden-of cc

E 'Commnnicahon Stanéard are

economically feasible for all of the ‘non- '

" manufacturing industries. -

OSHAis also aware that many

‘ '4 .employers in the manufacturing sector

have been able to satisfy somie of their = -
responsibilities under the HCS by usins‘ f
‘compliance materials obtained from- -

-various sgurces. Trade associations, for :

example, have fréquently been
instrumental in assisting their members -

- in developing programs suitable for their o

type of industrial facility. This is-

particulatly appropriate given the -

rmance orientation of the HCS, and

the fhaxablhfy employers are ‘permitted

to-design appropriate compliance . -

= _programa. Semple written programs and <

mﬁteﬁmtemls as well as-

h'emmg‘pmgram regarding the
- requirements of the rule, have been

‘developed and provided toassoclahon :
members ‘and have facilitated -
compliance-efforts. The ability of

- -associations to accomplish this =~ ~ = =

successfuily demonstrates technical
‘and'enhances economie’ -
feasibimymédemocmtmm in stat

~_ covering non-manufacturing workplaces
5 .under their right:to-know rules have also -
- been ableto develop materials to assist- -

theirmembers to comply. Materials - -
e State laws or for the-
sector under-the current - -
. ‘be adapted for the non- i e
m&nufactum;g workplaﬁes newly

There have-also been a nnmber of
services provided by consultants in the :
private sector. These range from very’
specific items, such as computer -

_programs to manage-information, toa

comprehensive.compliance strategy; -

~-where a consultant will devise an entire

progratn to enable a facility to comply. ™
Such services will often mimmme he
ance by thc
time the facility staff must spendto =~ -
develop and implement a program. The '
-availability of such programs also = ="~
provides support for- the conclnsmn that o
the rule is feasible. - A
~For large companfes, the burden per et

* Facility will'often be minimized by -
| °. corporate deve!opment ofa - °
-standardizéd program. It can be -

‘expected that most corporations wﬂh :
‘multiple facilities will use this approach -

={thile bas ocourred in the manufactunng s
" sector as-well). : 2

‘Therefore, OSHA- concludes that"
similar resources will be available to.
employers in the non-manufacturing ~ = -
sectors, which further demonstrates that -
the rule is feasible for implement&uonin .
all sectors: In fact, given the pre-exishng e

‘coverage of non-manufacturing under -
" vartous state rules, and the extetﬂ of ihe B




L n.32 (QSHA may use

. practical and cost-effective for all «
- manufacturers. See 29-CFR 1910:1200(b} -

.. standard is being-

~ consideration when crafting i

rmmlnaguwxv&sz,mmjmmmaa.mjammxm :
, materxals devebped in response: tmthe < employees in: every&ﬂmde Safety and Health-met to diseuss aﬂmﬁ: gt
current HCS which would alsobe .~ designation are:exposed to’ hnxsazﬂws proposed standard prepared by OSHA =
~ applicable in non-manufacturing, ~: . ohemmels. .and that it ;uherefmnot to expand-the scope of the HCS fothe. .

“additional development\oiwsuch et
materials should require wmiderably
less effort-and be easier for non-
manufacturers to-ebiain. : ‘

Never&relaas, OSHA recogmzes t;hm
the unique characteristics ofgeme =
businesses render w&hﬂmﬁé&m of -
the current standard unnecessary.or

- ineffective in-commaunicating the .

hazards of chemicals to-workers. The
Agency has thus made some - . -

modifications to the-standard . !o emum ‘( .

. thatits provisions.are practical and -

- - effective in.communicating hazards to -

- all workers. Cf. ATMI, 452-U.S. at 531 -

- analyses and choose-the lese
- two-equally effective ﬁandarda} The
. inglusion of these “tailoring" pmvuiom
‘- is consistent with the Agency's &
. tailoring the original HCS to make it

- (8)(5). Now that the coverage of the-
, expandedtonon- -
: manufacturing employers as well, itis
: mgbotai!orthe;;andardtotbe
.unigue characteristics of these-pon-
. man . The tailor
ot pmwmons.exﬁnmedinSectmmﬂ of
'tecordhtheHCS lenmaking, ar :
. on Agency experience inmylementmg :
the current rule; State pian State-.

- versionsof the current mie; and
-commnents submitted to the Agency in

" response to the ANPR published in

Towioge andmipaterc it
oW, experience ga ,
- during the past féw years of e
* implementation and enforcement of the
- current rule must be taken into.
afuleto
appropriately apply to the m :
manufacturing sector. . &
The Agency'’s position is that aII SHRE
employees are entitled to information -
regarding the chemical hazards they are
exposed to in the werkplace, and thata
uniform Federal hazard communication :
standard is the best method to ensure
that information is provided. This
position is consistent with the Act
(protecting all employees to the extent
feagible), as well as with the Court's -
decision upon review of the rule.
Therefore, this final rule addresses :
- communicating chemical: haza:da to: all
exposed employees. e
It should be empbas;zedthat in ..
preparing a detailed regulatory impact
analysis for the expansion of the scope -
of the HCS, OSHA has. ancumnlated
- evidence to indicate that some -

.. paints and disirifectants .-
= you ome case within our union where workers:

. experience in implementing exprmded ik

E Advmry Committee on Occupational- i

iate to exempt any part

in ustry sector. For example, ! hasA
-racewedsnggesﬁonstbnueml s

establishments be exempted since -
employee expoasure to chemicals is

- believed ta be unlikely in &eseiypgsaf

facilities. However, there is testimony in
the original rulemaking record from-the -
United Food and Commercial Workers -
Internatiorial Union {Tr. 3088-97) that

.demonstrates that workers in such
facilities are exposed to hazardous -

-chemicals, and therefore do need the
protectwns affovded by eovaemge under
_.the HCS: .

Wbﬂemﬁstsdmemmedsﬁ‘

4lmwﬂommakldnBaom

manufacturing industries, a large number of

. workers are expesed to the dogzen or so they

. do use. Chemxcais used include caystic and
acid’ cleamng compounds, solvants, waxes,

were: overexpued to an unidentified

‘began exmmmmw e

respiratory tract irritation and

headaches - . . Not until workers suu'ted to

... talkwith one ‘ancther did they start to
- .guspect a possible link betw

een their illness
and a cettainld’nnﬂhatwu usedto .
remavaﬂﬂpmi@ mehandue

See Tr. 3088-89. Soe v?w Tr. mwmad Tr.
1840-43. ‘I‘he«tes y fatther relates:
‘as the various
activities the nmcn had'to pursue to
obtain information for d
workers—including chemical unalysm of
products to determine their contents.

. This illustrates the need for. application .
. of the standard in industries such as ..
retail stores, as well as those industries -

where chemical exposures are more
obvious. For additional testimony -
regarding the extent of chemical
exposures in the non-manufacturing
sectoz, see, £.g., hospital workers: Tr.

_ 41-14,2738-41, and 3038 (. . . hospital

workers:are exposed to formaldehyde,

"ethylene axide, cleaning agents which

are often very caustic .. .} (T 411};
barbers and beauticians: Tt. 41516

(*. . . werk around hair dyes .

known to canse cancer.. ."); lnagshm-é
workers: Tr. 3143; utility workers Tr. -
417, 3078, 3130; workers in dry c!saners
and laundries: Tr. 416, 4084-90

(“ . .. [Bleyond the chiorinated
soivents that your dry cleaners use,
some cleaners and laundries also use

’ dyes v o) farmworkers: Tr. 2260.

D, Construction Advisory Committee
' Recommendations j

On June 23, 1967, the. Cons!mcﬂon

. Let me velate to

non-manufacturing industries. The ‘draﬁ

proposed rule was:very similar to-the -

final standard being promulgated hemm. Y

OSHA has reviewed the
recommendations of the Construction

Advisory Committee, and mcorpomted g
a number of the-suggested revisions into: .
this document to tailor the rule for the .- .

construction industry, and for other -
industries which have similag concerns--

- due.to similar differences in work
-operations fram the typical . - s
manufacturing establishment. Other-

recommendations called for more

--substantive changes to the HGS.

- affecting the ebligations ef chemical
manufacturers and others, and OSHA

- does not believe they are supporied-by .

the record or appropriate‘io xacwporate .

into this final rule without further -~ -
epportanity for netice and comment
from those affected. It is important to

_ note, however, that despite the
-recommended changes there were no,

indications that membeys of the

. Construction: Advuoty Committee o
believe that it is infeasible to lmphment :

hazard communicatien programs in the
constructien industry. In fact, as OSHA
‘has moted previously, the construction
industry has been’ snbject to training”
requirements concerning chemical

"hazards for many years {see 29 CFR

1926.21).

lnpmanngthedtaﬁpmpuedmle. g
and subaequently this final rule, OSH&
‘did review the Report-on

'Healﬂt.‘i’!andardsﬁwrdae&mshWaon .

Industry which wag submitted by the

_ Construction Advisory Committee to the
Assistant Secretary on May 16,1980, in -

" that report, the Committee addressed

' recommendations for labels, material

safety data sheets, and training—all of

the major components of the HES.

Of particular concern to the
Committee at that time was that
construction employers do not have-
access to the necessary information .
upon which te develop nppmpmate signs
and labels or material safety data =
sheets, and therefore must depend upon.
suppliers for such information. - - <
“[{Cjonstruction employers may not

, always be:aware of the hazard

associated with a particular product or
device if the items are not accompanied
upon purchase by appropriate labels -
and data sheets, .~ .” OSHA agrees
that this lack of information has been a
problem for all downstream users of
chemicals; and thus developed the
approach incorporated into.the HCS— .

. . producers or imperters ef chemicals are
. responsible for evaluating the hazards




and transmitting that mfermauon to

downstream employers or users of the
- materials. Under the expanded rule,

construction employers would be the

recipients in this downstream flow of
‘information.

The HCS did not exist at the time of
the report, and the Committee thus
recommended that a solution to the
problem of lack of information “would
be to modify and extend the existing
OSHA standard for material safety data
sheets which now applies only to ship
repairing, shipbuilding, and ship
breaking (29 CFR 1915, 1916 and 1917).
The modified standard would require
manufacturers or formulators of harmful
materials or agents to supply material

. safety data sheets along with their
products in such a fashion that they
reach construction employers.”
Shipbuilding and ship repairing are in
the manufaeturing sector, and covered
.by the requirements of the 1983 final
rule—ship breaking will be covered by
these expanded provisions. Therefore,
OSHA is doing what was recommended:

-in'1980, i.e,, extending the existing
OSHA standard for material safety data
sheets to construction. The Advisory
Committee concluded that although the
hazard information may have been
difficult for construction employers to
_acquire in the past, “such information
was fundamental to the preparation of
warning signs, labels, training programs,
and other 1mportant job safety and

~ health activities.”

* ‘The Construction Advisory Comm&ttee :

is now recommending that the
construction industry be regulated under

-a-separate standard for Hazard
Communication, rather than being
treated as any other downstream
employer who uses chemicals. The
rationale is that construction sites are
unique among industrial workplaces and
should be addressed in avertical .
standard specific to the industry.
Although OSHA has found this
argument persuasive for a few health
standards, where there are fundamental
differences in control strategies to
achieve permissible exposures for a

- .chemical in a fixed site facility versus

*_the construction site; it does not appear

* to be appropriate in this situation whlch
... gimply involves transmittal of - - .
- “information, that can be accomplished -

on any type of site. Arguments regarding

-. transient workers, mobile work sites,
- etc. can appropriately be made for other

non-manufacturing users of chemicals as

_well. The problems raised can be dealt

. with-more effectively by modifying the:
provisions of the current rule to address
_them, rather than preparing completely
separate standards for each industry.

 logically inconsistent. And

It was mterestmg to note that
although the Construction Advmery
Committee was essentially maintaining
that hazard communicationin -
construction could be treated asa
separate issue, many of the changes the
members were recommending would

often have required substantive changes -

in the requirements for the
manufacturing sector. As noted above,
the Committee expects to receive lables
on containers and material safety data
sheets from its suppliers.-This is =~
certainly consistent with OSHA's

approach in the rule: But the Committeé =
is also recommending that the labels on

containers being shipped to construction

contain additional information,-and that -

the requirements for material safety

data sheets be slightly different as well.
They also recommended changes in the
hazard determination provisions, while

maintaining that hazard determinations -

must be accomplished in the
manufacturing sector. These:
recommendations serve to support -
OSHA's view that in an approacif wlnch

“ _requires-a downstream flow of
information, the relationship between -

the requirements for producera end
downstream users' are )
dependent thatseg
two separate standards w

since the requirements for ha
determinations, labels, and material
safety data sheets were based on an -
extensive rulemaking record, and are -
not'industry-specific, it would not be
‘appropriate to-inodify those
requirements at this point. -

‘Two separate standards wouid also .
require cross-referencing provisions
from one rule to another to ensure

- proper information transmittal, a

regulatory format which would be
unnecessarily confusing to the regulated
community. OSHA believes it is more -
effective‘to list, in one standard, the
obligations of chemical producers,

importers, and suppliers with those of

the users so that employers using -
hazardous chemicals will be aware of -

the content and quality of the hazard

information they are entitled to receive

from their suppliers. Furthermore; it

would not be appropriate to mdlcate

__requirements for chemical . = - -
“manufacturers and.importers in a

standard which purports to cover solely
the construction industry, as-would have
ta be done to accommodate all.of the -~
recommendations of the Committee.
Therefore, construction employers are

included with all other employers in this
* - standard. However, OSHA will print the
.. rule in-full in 28 CFR Part 1926 (in -

§ 1826.59) for ease of reference for

construction employers and employees
In addition, it will also be printed in 29
CFR Parts 1915, 1917, and 1918, for the
use of maritime employers and _
employees (at new § 1915.99, 1917.28,
and 1918.90, respectively), and will be
referenced in Part 1928 covering - -
agncultural employments.

E. Federdl Commumty Right- to-Know
Law

Expansion of OSHA's HCS wnll also

- have an impact on employers’

obligations under another Federal law to -

- inform State and local communities of
the hazardous chemicals present in the - g

workplace. On October 17, 1988, the

_President signed into law the Supefund T
Amendments and Reéauthorization Act -

of 1988 (“SARA"). Part of the new law,
Title III, the Emergency Planning and
Community Right-to-Know Act of 1986,
encourages and supports emergency .
planning efforts at the State and local
level-and provides citizens and local
governments with information X

ing potential chemical hazards .
present in their communities. : '
~ Two.provisions in the new law,

s V;amvonx 311 and 312, mandate that’

‘employets required under the .-

- Occupatlonal Safeti&ﬁud Health Act of': g

ations under that Act. ta
-available material -
safety data sheets for kazardous -

chemicals in their workplaces; mustalso ‘

submit chemical hazard informauon to.

--State and local governiments. -

: 31359 he

L

Specifically, employers neqmred by &e =

OSHA HCS to create or maintain
material safety data sheets for

- employees must also submit to.the State k

emergency response commissions, the = -

local emergency planning committee
and the local fire department: (1) A
material safety data shéet for each
hazardous chemical for which a data -
sheet is available (section 311}); and (2]
an emergency and hazardous chemical

inventory form (section 312). The public. -

may request material safety data sheets
and inventory information from the Iocal

- planning commiftee. .
_Because all manufacturing emph)yers .
are carrgnﬂy subject to the OSHA HCS' -

-to create or maintain data

 sheets for the hazardous chemieals .

present in their workplaces, they must -

~ . also comply with the community :

reporting requirements of the Emengency
Planning and Community- Rxght—tod(now

Act. An expanded HCS coveringnon- .

manufacturers will require-non-
manufacturers to provide chemical

" hazard information not only to their-
: ,empfoyeesbnx also to the s\m'oundms

commumtles
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themselves from these hazards when

~there is a spill or leak. The training must
~ also address the availability and use of
substance-specific information found on
labels and material safety data sheets;”
where available. These requirements
should provide employees handling only
sealed containers of chemlcgla wnth the’
information they need.

This limited provnsion also addresses
some of the concerns raised by - *
representatives of industries with- theae

- types of workplaces. [See, e.g. Exs. 2-53,
275, 2-201, and 2-214). Although they
. generally: were aiguing that this type of
operation warrants exclusion from the
~ rule, OSHA does not agree that no
protection under the HCS is required in-
these situations. As already described, a
~ potential for exposure does exist, and
therefore such employees must be
appropriately covered. OSHA believes
the limjted coverage described will
eﬁectxvely protect employees while
recognizing the constraints of the
patticular work operations involved
with regard to the applicability of the
current nile to these types of work.

-Labeling exemptions. The HCS
includes a number of labeling .
exemptions to ensure that OSHA does

‘not provide duplicative coverage for
products which:are already labeled -

- under the rules of another Federal -

-+ “-agency, It should be reemphasized that

i these exempuom {in parayag:h {b){4)'of
: 1:518 al rule;-paragraph (b){5} in: t}ns
) dre only from the container -

>labelmg requirements under paragraph
(f)—all other provisions of the rule are

- still in effect. A minor correction is
being made, however, to these
exemptions to indicate that when

- medical or vetérinary devices are '
labeled in accordance with the labeling
requirements of the Food and Drug -
Administration (FDA) under authority of
the Federal Food, Drug, and Cosmetic

~Act (21 U.S.C. 301 et seq.), those itetns -
are exempted from HCS labeling

- ‘requirements. All other items regulated

" by FDAunder that Act were listed in the

.~ 'HCS labeling exemption. Medical and
" 'veterinary devices were inadvertently -
omitted from the list of items that might

- _be subject to FDA labeling requirements

‘under the Federal Food, Drug, and’
~ Cosimetic Act, and they are exempted -
from HCS labels for the same reasons
that the other items are exempt when
. subject to labeling under FDA. See 48 FR
53289. To ensure that all these FDA
- regulated items are treated in the same
. manrer and that devices are exempted

- from HCS labeling if subject to FDA™
labeling, paragraph (b)(5)(ii) is amended
by adding medacal and vetermary
dev:ces

Othér exemptions. The HCS includes
a number of specific, fotal exemptions ™
from the requirements of the rule for -
certaintypes of chemicals, Thi§rule -

‘adds three categories of exemp’aons

food, drugs;-tosmetics, or alcohalic
beverages in'a retail estabhshment

_ packaged for retail sale (paragraph
_ (b)(®)(vi): consumer - products (paragraph.

(b)(6)(vii)); and certain pharmaceutlcals
(paragraph tb)(6)(viii}):-

" Food, drugs, cosmetics, alcobo]m
beverages. The current HCS includes an

. exemption for food, drugs, or cosmetics,
" - brought intd the workplace for employee

consumption. These types of exposures
are not related to an employee’s work,
and therefore do net need to.be covered

under.the HCS:: - .

The expansion of the HCS into. the
non-manufacturing sector will result in

" many of these types of products being

present in 'workplaces (e.g., liquor- -
stores) where they are not intended for
employee consumption, and where they
normally would not result in employee -
exposure because they are packaged for
sale to consumers. Although some of
these products may meet the definition
of a “*hazardous chemical” (e.g., vinegar

is acetic acid), when packaged for retail

sale they do not pose a hazard to
workers that is.any different than the
hazards of such p

Federal agencies for foeds, drugs,

. cosmetics, and alcoholic beverages
. should thus provide sufficient protection ..

for workers, and OSHA has exempted
these products from coverage under the
rule; It should be noted that this is not

.an exemption for facilities of any

particular industry; as all facilities may:

-have other chemicals in use that would

be covered by the HCS. In addition,
since these products are exempted,
employers which package them for retail
sale would not have to furnish material

: safety data sheets to distributors
receiving the products.

Consumer products. The current rule
provides a labeling exemption for -
consumer products when they are

“labeled in accordance withthe -
requirements of- the Conisumer Product .-
“©  ~consumer use, an'employer should -
. _obtain or develop the material safety
- data sheet and make it available to
“employees. - -

Safety ‘Commission (CPSC). CPSC

" requires consumer products which

contain-hazardous substances to be:

- appropriately labeled. Examples of

consumer products would include such
items as oven cleaner, paint stnpper. ;
and ‘adhesive, which'may befound in -

various types of workplaces. In addition -
 to the specific labeling exemption, ‘

OSHA has been interpreting the rule as

- not being-applicable to consumer-

products when ised as a consumer
would use them. OSHA is.now adding

sducts in their hores. -
The label information required by other

this mterpre-'tati{)ﬁ'ib the rule itself; .

~ - paragraph (b)(B){vi), stating that where
“such consumer products are used in the

workplace in a a manner comparable to
narmal conditions of consumer use,
resuﬁmg in a duration and frequency of-
exposure to employees which:is rio
greater than exposures experi¢nced by -
ordinary consumers, under such
conditions the chemieal would not have -
to be includedinthe employer s hazard’
communication progeam. This position.is
consistent with OSHA’s reason for -

. orginally limmng the exemption for .

hazardous consumer products used in _
the course of éemployment to only an

- exemption from HCS labeling, and not -

material gafety data sheet and training =~ -
requirments: “OSHA 1 recogmzes R
that there may be situations where - ..
worker exposure is #ignificantly greater

than that of consumers, and that under

- these circumstances, substances which -

arg safe for contemplated consumer use’
may pose unique hazagds in the =
workplace.” 48 FR 53289. However, to -
the extent that workers are exposed to -

‘the substances in a manner similar to

that of the general public, there is no
need for any HCS requirements. =~
One example of such a differentiation
in exposure situations involves the use
of abrasive cleaners in the workplace.

. Where these are used intermittently to

clean a sink, muchas they would be .-
used at home, the ¢leaners would not be -
covered under the standard. But if" they
are used to clean out reactor vessels,
thus resulting in a much greater level of
exposure, they would be-covered. Or if
an employee cleans sinks all day long,’
thus resulting in more frequent -
exposures, the abrasive would also be
included in the hazdrd communication : -
program. Thus workplaces which only -

-have chemicals which are consumer

products used in the same way and as
frequently as the general public would
normally use them, would not have to
have-a hazard communication program. _

It should'be noted that OSHA intends -
to read this exemption narrowly. Where -
an employer is uncertain whether the

"duration‘and frequency of exposure to -

these products is comparable to-

In response to. qaestibns x‘alsed in'the

1985 ANPR, OSHA received a few

comments on the use of consumer -

products in the non-manufacturing -

sector. A<-number indicated that i
overexposure may occur from the use of - .

‘such products, or that the frequency and ~ :

duration of workplace exposure is ..
typically-greater than that experienced



by mmumers (Exs

 several that felt the label provided'
- enough information, and no addf

employees (Exs. 2-75, 2-79, 208, 2.
and 2-116), while others. .felt ihe
employer should be regu
material safety data sheets because
- employees are not getting enough

120, and 2-164]. Others stated that the
<. exposure was.
- use (Exs. 2-46 and 2-63). There were.

information (Exs. 2-109, 2-128, and 2~ i

169). One suggested that the label note  OSHA has aise
-mtermmem. occasmnal use of a cepyiag
machine to make copies is net_eovered

* . that a material safety data sheet is

. “"available on request (Ex. 2-100), while
- another contended that when a product

is used by a p.mfesslonal. it is no longer

a consumer product (Ex.

exemption in this final rule takes all of
these concerns into consideration, and
strikes a balance between the practical
considerations of acquiring and

. maintaining material safety data sheets -

~ onCPSC regulated products which

~ employees are exposed to athome as -

well as at work; and the worker’s need
for more hazard information than a’

.- CPSC label when expostires are greater .
" -or more &equentﬂimtyplcﬂi‘puhlwruse ~ Er

N qf the chemical would generate,

2-198}, OSHA -
- believes that the consumer product

for drugs
- final form for wmmm

, pumsea of ﬁﬂsstandariﬁnm‘if a
.~ firmhase

gopying machine opera
who is responsible for hmdhns the

.chemicals associated with its use, or

who operates the machine frequently,
tha&mdnmhal wonld be entttied to .-

Mea‘zcme The mle, peragmph
{b){6){vii), also includes an- exempmm
when they are solid, and mm

i ] ct exemptions. {Se
Wisconsin * Employees Right to Know
Law”; Hllinois “Toxic Substances

e stclosure to Employees Act."}

Hawever, most of these rules have taken
a broader approach to the consumer
product exemption, generally

eliminating eoverage of such products -

unless- expesme is “significantly

greater” than consumer exposure é&rins

the “principal consumer use.” OSHA
.~ considered and x:e)ecied such !anguage

, v olon
6 O are aastated in the consumer -
product exemption included in'this

: mie—-—that the consumer product be used
in the same manner as a consumer

~ would use it {and therefore as intended
by the manufacturer when preparing the

label information), and that the duraﬁon .

. and frequercy of exposure be

i ‘essentially the same as would be

experienced by a consumer {and ﬂms '
--the label warnings would provide -

o - ‘,adquate protection.}. A broader. .

i than this wouldnot. b&
appropriate to protect workers from ,
occupational exposures that were not

anticipated by the maaafaeﬂmer when -

i regarding
application of the wood and wood

. wood product ex

" hazards are sef-evident, regulations - ‘

o V:f‘ < s i i ; 3 m -
requirements. (‘&e State of Mh

Carolina adopted a similar emmpnmin

" their Hazard Communication Standatd.

13 NCAC s7C.101{a){98)).
Wood dust. As OSHA has’ rwewed a

number of questions the -

praducts exemption to weod dust, - -
OSHA would like to reiterate its :
interpretation regarding the wood and -

emption in paragraph -

(b)(;)i{m} of this final rule. The wood tnd

- .Wo ;
8 mtheHCSfer two reasons. First, the-

- presence and identity of wood and

- wood products in the workplace is
“‘unmistakableand second, their.

s exemption was included

hazards (i.e., Bammabilityor - -
combustibility) are well-known to
workers. 48 FR 53289. Because woad
and wood products, characteristic

requiring formal notification were not
thought to be necessary. Wood and -

- waed products a:enotexmemdie‘ba

hazardous for purposes of this

standard.” /d. at 53335, OSHA never

- dust’ be

-excluded frem ﬁnﬁaséa:ﬂn mverase

. under-the wood-and-wood products
exemption. Woaod dust is not gsnemiiy a.

‘wood ''product,” hat:sazatedasa S

byproduct. éﬂmmamxfacmnng

" not share solid mmm’g{

»  Except for the chemical additives -
. lmnhet.plywood.andpaperareeasﬁy

5knamﬂntheznrdcommunicaﬁon Lo

rmatenai s:ﬁety dsh liﬁctt ané mﬁm

" hazardous chemicakfor“use

“container” to exempt “engines.
- tanks, or ctha'aperaﬁng systam m a

questions reg:
‘such paﬂsagﬂ

nothaveto bear hbe!s regardiag

operatlons mvoim mim sending ,
and shaping of wood: Woodéméées

evident” hazard ch:
supperted the exemption of wood -
products from the HCS" coverage.
present in the wood, products such as

recognizable in the workplace and ?me -

.- atisk of fire that i3 obvious and weil- .

known to the employees wmkmgwith
them. The potential for exposure o
wood dust within the workplace, : 4
- especially with regard samspa'abls el
particles; is not self-evident, nor are its
hazards through inhalation so well- -

“Wooddnﬂ' nerecegnizeéieanh S

-hazaré.mthexposm‘zm Lo
] i X

mm

(c} ﬂeﬁmtmns

m&nufaciurer" tobe -
consistent with the extent scope o
rule. Anyemployarwhnpmd\mes_h 3

dxstnbnﬁon” is cannd&rod a chemi

vehicle.” The A,

wlmﬂe in applying the®
rule to the manufacturing secter. -~ -
Expansion inte Ron-manufacturing wm :

: ', greatly increase the number of vehicles -

- involved in work operations, and thus -
 OSHA determined that t}na elanﬁcaﬁan s
~will ensure that the 's .

position
regarding this issue: isdeep—-ve!m}es do -

them'i‘hwdoesmtaxemptmnh '
chemicals from coverage by the t

«.slmptyeﬁmimmﬁenwdw_ hel:
theyareplagedmtqﬁrevéiﬁe' L

“The definition of “dish
also been chenged to uﬁec:me.,;




- forseeable e
* states that “wor.

'1‘.3"%*;

- smmed

Fedcmi Regwter! Vai] 2, ,' .

: »»extended scope of the rule A :
. “distributor” means “a busmesa, Qﬂler :
- .than a chemical manufacturer or -

- importer, which supplies hezardons PR

chemicals to otherdistributors or te -
employers.” Among other things, -
distributors must transmit hazard
‘information they receive from chemical
manufacturers and unporters'ta ‘all their

- employer customers.. - "

Under the current ruie. OSHA defined
“employee” as someone working in the
- manufacturing sector, and stated that
those employees in manufacturing -
whose jobs did not involve routine -

primarily to those employees inthe -

industry who were actually-involved in

- production operations. However, since

the scope of the entire standard is-being -

' expanded to cover employees in-all
“types-of work operations, the definition

~ has been modified:to clarify that

" workers whe are exposed to hazardous .

.- chemicals'as part of their assigned jobs
‘would generallybe covered: under the
"rule, except for those who only . -

~ encounter hazardous chemicals in non- -
" _routine, isolated instances, OSHA _
‘believes most office workers, and many

‘other workers, are not exposed to the

__ hazardous chemicals covered by the -

. HCS in such a way that the rule would - :
. The tule, therefore, sﬂnply defines a.

... covered “employee” as any “worker

who'is exposed to hazardous chemicals :
.under normal operating conditions. or-in

ers-such as office
workers or bank téllers. who encounter
hazardous chemmalsaaly_ in'non-

" routine, isolated ms&aneg“&m not

- covered.”*Normal operating>=:; -

conditions” are those which-employees. -

. encounter in performing their job duties:
-, -in their assigned work areas. For .
example. if the receptionist in a facility.,

...receives and delivers a telephone..

...... message for someone in-a different work':’
.. area.where hazardous chemicals are -

- . ‘present, this does not mean that the. .

: : recephomstumﬂd be covered under the': 4
... rule by virtue of the one potential ..

exposure from delivering the message..
However, if performance of the
receptionist’s job-entails walking

- through the production area every day,
-and thus being potentially exposed

.during the performance. of regular.duties,

that job- would be «covered: umier the
rule. - :

The definmons of “employer" and

“importer” are also-amended to mdicate

: comply

encies” and further -

- systems (see 48 FRS.S&G‘.!JTh

that all’ empioyers&ﬁ‘covered by the

standar’ﬂ In addition, the definition
“em "is amended to ind!

the tem includes.c :

i :, 30f “workplace ‘has.]

S ,tahelp ‘employers better understand and -
- . potential exposure.to hazardous - : .
. chemicals would not generally be V
~-covered by the rule. Examples related ta: &
the manufacturing sector were: préﬂded ’
This was intended to limit the coverage

comply with the requnrements “Hazard
warning" means “any words, pictures,

symbois ‘ar.combination thereof which
convey the hazard(s) of the:chemmalis) :
‘in the container(s).” “Appropriate:
hazard warnings'-are to be-put on.

-container labels. (See final rule

paragraphs {f){1)(ii) and (f)(5)(ii}). ‘Since -
the rule covers “physical” and “health”

these would be required ona label to

> Many labels at the time the HCS was
promulgated includes only :

- precautionary statements, rather than -

providing necessary information about
the specific hazards of the chemicals.

Thus emgloyeas encountered statements
‘avoid inhalation” ag virtually -
‘every chemical container, but were not .

such asg*

previded with statements regarding -

. what type or severity of effect mhalatlon
“apply to those types of work operatzons,'i

cohid ‘be expected to produce.

_ . Therefore, OSHA's standard reqmres
: ldenh‘ty and hazard information.on-

labels. Althiough employers.can choose ;

- torprovide.additienal statements;
- QSHA's requirements are limited to that_' :

required to"convey the hazards to'the -
workers. Under the OSHA scheme, -
other data regarding protective -
measures, first aid, etc., are to be
included on the material safety data
sheet or in training; rather than
appearing on the label itself: This
approach is in keeping with the

..Agency's evaluation of available data

on effectiveness of tabels which. -

.-indi¢ates that the more detail there is on’
- a labek the less likely it is that

. ‘employees ‘will read and-act on the - -
~infermation.. The purpose of the- }absel is
110, sbrve a8 an immediate visual wamms
< ofﬂmﬁﬁamxcal hazards in the '

2 '{See geneml]y. 48 FR 53300-f

Thereéms been mismterpretatlons of

current nﬂe cMng various labelmg
is

* labels; and is not an Mkﬁed

5 ‘system It simply states that any format

“ “miy be used, as long as the label :
includes the information regarding the
ical hazards required by the

be expected that some labels prepared

* in accordance with any of the available
i nEl'ﬁHe ;»ob sitgs .
= found to be defitient. Again, the

_preamble discussion cited merely"

labeling systems can be expected to be

reemphasized that employers are not

_constrained to use any particular format -
“or wording, but are constrained by the
‘necessity to comply with the .
‘requirements of the rule concerning the

information to be provided—the

identity, the hazards, and for containers - - -
-, -leaving thé workplace, the namé and
" -address of the responsible party. .

The terms “physical” and “health”
hazards are already defined in the rule,

~ ‘and these are the spemﬁc hazards that

“+ hazards, specific information regarding - Ere 30 be. coszeyed inan

“appropriate’” hazard warning. There
are some situations where the specific

" “target organ effect is not known. Where

this is the case, a more general warning
statement would be permitted. For

' example. if the only information
‘available is an LCso test result, “harmful

if inhaled” may be the only type of

statement,supported by the data and

s May | ;approprmte LS

It will not necessarily be
appropmate" to.warn on the label

about every hazard listed in the MSDS.

The data sheet is to address essentially

" ‘everything that is known .about the -

chemical. The selection of hazards te-be .

highlighted on the fabel will involve

some assessment of the weight of the * i

evidence regarding each hazard. .~
reported on the data sheet. This does -
not mean, however, that only acute
hazards are to be-cavered on the label;

: 4= "M«wz@s"»{a"“ g
be omltte “from e

may ( rovnde LR
.- les§ detailed information on the..

. chemical hazards in an.in-plant labehng
. systemzwhere MSDSs aad training-are

readily available; than on a label placed. .
on a container leaving the workplace, -

where it may provide the only hazard
informationin certain gituations'and - - -
~ where‘there is no guarantee that the =

dewnstream employees handling or
using the chemical will fully understand
the less detailed label. This difference i in:

~appropriateness allows employers to
- establish-standardized in-plant labeling -
systems, as long as training regardifig .’
‘the use of these systems is conducted

and MSDSs provide the required, -

: detmléd mfomtien

.1t should be noted thatitcan " "~

w



- information for intermed
. ... .being finally installed: encapsulated

: pmvde somé clm 'mdmgiha

. Agency's interpretation. Releases of - . _en
~ . very small quantities of chemicals are
- 'not considered to be covered by

- So if a few molecules or ¢ trace
‘are released, the item is

- _ofthe rule to office was
. discussed and it was stated that items
" suchas pensorpencilsaretobe .~

- considered articles. Other examples
~ would be: emissions from tires when in

 use: emissions from toner en pieces of

- paper; or emxss:onsfrom e
- varnished furniture,
, ‘Furthermore, nMd hemim
T that!he!iCS’ 1o hazare i
~~ chemicals ks e wesent“
{paragraph {h}(z}Lmd does not require

- ~-.any chemical analysis or testing to

- determine or verify such presence. See -

~ from an item, under the standard one
" dees not “know™ thaiapm&aﬂm'

i hazardmxs chemical is "present.” : :
- . Thearticle exemption applies solely

- tothe. dmwmm—mmm
- ‘users whichTesult in exposure are -
_ - ‘covered ‘and require-hazard i

" tobe provided. The fallo:

.. éxamples of iténis

. asbestos insulation where the normal . :
installation involves hammering the. -

Vi m&ssbesmmmhgplacedona .
- ship's hull which containlead that is

e * released during installation; and giasa

- mercury switches to be installed in
- equipment, a percentage of which a_re»

expectedtobreakdurmsthns e
: ] n ,

. hazards of the aperaﬁm w were
’ ‘-~"perfarmmgmhenai cif

: _ and therefore exempted. In an earlier . i
) dxscusmmthxspwemﬁe.apphcatmn .

; {e]f mmen Hazard{?ommunm&en -
" . 48 FR 53334-35. Thus although one may - s .

*  assume that molecules are being emned

f» hazard communication: Fmust e
“:- developed and implemented for each *-

*_fixed manufacturing sites, it did not -

= “appearto be nemarym;’eciﬁca}ly
~ state that the written programbe -
avaﬂable at ihe siie With’ 3 xpansion to

" the standard must be tailored to

e :l,'“‘» 11:3 t h
* material into ings, thus reloasing maintain the written program at eac

explanation of these provisiona can be ‘

found at 48 FR 53206-99,

Under the current rule a wrﬁte

workplace. Since the current rule owers

specifically state that the intent is w

site. Employees will then be ahieia
access the information as required. -

: commumcaﬁon pmeaammw:ema
- include a ‘provision that requires -

‘manufactyring employers to xmmde :
hazard mfemtwn to on-site cmtmctor
-~ . employers who have employees who

ton of - -may be exposed to the hazards

| plogess »
items, and thus hazard mfométioni“s v
required for these i

. Once installed, these’xtemsmdﬁn»

“-articles and thus exempted. :
Although installation of an item may
__render the exemption temporarily void
{until the item is installed, information
must still be provided if thereisa .
potential for exposure), OSHA does not .

believe that the possibility that exposure
could oceur when the item is repaared or: .

worked on need be considered in.the
_ determination of when information must.

be transmitted downstream. Empioyers i

~of employees performing repairs must -
- provide the best information they have
concerning the potential exposures.

" There would be ne way to ensure, for

~ example, that  material safety data

_ generated by the manufacturer {mm"em
paragmph {e)(1){iti)). The current ‘
- standard daesuot address !he!e\teme =

sxtuaticm. i.e, where a contractor
employer brings hazardous materials

'on-slte’sndexpcses{hemuﬁctnmra e
 employees to them, Since the-expanded - i
- rule will affect more worksites with-

work arrangements of this type i&g..
construction), and the need for an -

_exchange of hazard information is .

obvious, OSHA has revised the -
requirements to tailor it to address the
multi-employer workplace. {This was .
‘suggestedin’ commmkmbmdin-:
response to the ANPR. See Ex. 2-225, .
comments from the National

~ Constructors Association. In addm&x. f )
this situation has. ahobuaadd&medm a provision. has been added which |
- allows shtppers of this ixp&d mﬂeﬁ&l

existmg S@Eengk&;o—kmwhm See, -

(e](2]] the empk»ymmm «change
_ material safety data.sheets, as well as-
’ﬁon mformahon about pmwtimrxr

>Gwen ﬁxemtm ef mﬂﬁ-emplom rk

. another subeontractor is weldiug pipes, -

., use results in hazardous chemiocal: -

_.* on the pipe itself. .. Tneasures necessary to profect .-
(d) Hazard Detezmmatzon e glfnlm ‘“‘dl an mﬂmmw
'OSHA is not ma&m the m ’ expoaum may W to m&g -
rule’s hazard determination =+ empleyer's employees. Each gmp;m
requirements, The burden of eualuahna . will then have the information. ..
. chemicals ioﬁetermine whether they are ‘necessary to inform and train “their -
‘hazardous remains on the chemical - _empleyees. This will help ensure. tbat a
_ manufacturers and importers who mm ‘have sufficient information .
produce or import them and on those. rofect themselves in the workplace, -
useremployerswhochoosenotmrely , regardlmoiwbmhempiayermthe iy
’ onﬁxe Wﬁ{ﬁ?& by &eg! ' hazatdous chemical.
= 5 ead evaluate the .
ch icals themselvi ‘Adetailed Cons:stentmththepetiormm

- -qrientation of the rule, the provisions de, S
" ‘not specify how:this coordination is to’
:bea;:campﬁﬁhe
- discretion of theparﬁea involved. In

d. Thia is best left to the

_many cases, it would prebably be most
efficient for the general contractor to
_.coordinate the funciion. For example, .
" the general contracter could keep and.
-make available material gafety data’
s@eeh inthe nfﬁce on thcsne. S

- employers’ employees may oecur.

reqmre& szxamph if the eleetmim
are not working near, or at the same:

time as, the paving contractar, then no-
interchange is required. But if a painting
- contractor's workers are using .. . -
~ flammable solvents in an.area where

-this-informatien.exchange is vital to: -
emm proper pmtectwn ofemp;agees

Ireguentiy in shipments to the . - s
nommfsctxmng thnnhasm s

_the case in the manufaemmm« N
(Paragraph (f}{2)). Solid metal is often
-considered to be an "“article” tm{lail;a
_rule, and thus exempt. Where the metal
- is-not an “article” since.its dawmkem

exposure to employees working with it;




ot stmd tke label informatmn once,:
- similar to material safety data aheef

~ chemical hazards released when it is.
- later worked on, the label would not-
. provide any hazard information that is
- - needed by those handling the material - -
- in transit; It must be emphasized that

~"_hazardous; or when it could exceed an
©_ established permissible exposure limi

~ provisions of paragraph (i

S ‘hazardous for purposes of the HCB.As.
- noted in the HCS preamble discussion of

© - transmittal, as long as the material is the

-... same-and it is-being shipped to the same
- customer. In these situations, there =

should be no hazard to anyone handling

* - the metalfrom the time it is produced in -

-solid form, until the time someone works
on itin a way that releases a ghemical

-~ hazard. Since the label information

~_ transmitted would only reflect the - -

. this exception is only for the solid metal
itself—any hazardous chemicals presem

. in conjunction with the metal in such a...-
- form that employees.may be exposed -
- when handling the material {e.g.; cuttlng

fluids, lubricants, and greases), require
- labels with each shipment. This tailoring .

. _provision, therefore, does not diminish -
- - worker protection—workers get the '

‘hazard information they need. -

. a particular purchat

or from wholesale dxstﬂbutors axk
more commonly done in the -7
manufacturing sector: Under the current
.HCS; distributors of hazardous. -
‘chemécals must automatically provide
commercial customers matertal safety
pragraph {g)(7)): Retail -
-distributérs, however, often sell to

is. Under the
current rule, retail distributors might -

‘commierctal customers get the"

- information they need under the HCS. A~

specific statement regarding retail
dist:ﬁmim is, therefore, included in

aragmph(g}i?) to address this practical -

lem. Those retail distributors who
sell hazardous chemicals to employers

must provide a material safety data -

or otherwise inform the employers that
-an. MSDS is available. According to: .
- Schneider Hardware of Banksville, Inc i

(g} Matenal Safety Data Sheets

A Under the hazard determmatlon
o —pmwsxons. a requirement is included
- - which indicates that there are sttuaﬁans
~ where the percentage cut-off fo '

‘mixtures would not apply—when the ;

~ released chemical is particularly -

* - or Threshold Limit Value when" released_

e (paragra;ﬂx{d)ts)(w]) Although thisis -

- 'clearly a requirement of the rule, see
‘als0 48 FR 53336, the material safety -

. . data sheet provisions for disclosure of -
" hazardous ingredient identities did not
_ . address that particular situation. Clearly
_ it was"OSHA’s ihtent to have all

~ hazardous ingredients of mixtures listed

" on'a material safety data sheet, even:

- those in'very small- comemratmns.
* when the hazard di

‘that they are-to be considered

_ the material safety data sheet -
- -provisions: “Employers must a}so list
ingredients present in conceritrations of

" “less than one- percent if there is evidence: -

that the permissible exposure limit may

be exceeded-orif it could presenta . -
- health hazard in those concentrations.” .-
Id: at 53337. This obvious oversight has =

" been corrected by 'a minor amendment
~tothe rule. Paragmph (g){Z}{l)(C}{é)
. ' Another situation which raises

- - practicality concerns because of’ the

- _expansion of the scope of the rule - :
. .involves-employers who purchase "~

- ‘hazardous chemicals from local retail =
‘distributors, rather than direetly from
“the chemical manufacturer of importer,”

\_this is a reasonable approach (Ex -
179): -

If OSHA does require commercial
-customers to get information through a retail
dutlet I1do not foresee -any problems with
' “The manufacturers could

required to riow for shipmants
‘available to:custormers upon-

st a sign informirg customers of their-

one file drawer It would not be burdensome

'I'he retail dxstnbutors likely affected. are’

those selling building supplies, :
hardware; etc. Retail distributors will -
have to assess their product lines, and
whether or not they ‘have commercial
accounts, to determine whether they -
must comply with this provision. It is'
clear that most other types of retail
establishments (e.g., grocery stores,
.clothing stores, etc.) wouldnot.
-~ With regard to the maintenance of

aterial safety data sheets so that they
 readily available to employees,
eas manufacturing facilities are
rally fixed work sites with fixee

ns-for these materials; in som
onmanufacturing work :
h¥, employees must travel F
between work-areas during a workshift
meamglg,:em;)loyees involvedin .

servicing: .gas wells: may havea
central o lgeation; but then travel by'
truck to the wells to perform their work.
These remotemmay not have- -

have an office
facihty OSHAhas :

- the MSDS require ts:to allow MSDSs

,employer ensures that the employées
+".can immediately obtain the mformntxon
j. in’ aaemergency. paragraph (g)(9). -

- practical, yst eff
' businesﬁeé and thg general public and -

ay of knowing w‘ho" -need. This was also supported by a -

have to give material safety data sheets
- to-each custaméf to ensure :

* when they don’t receive one at the time

sheet upon request, and must post a sign-

. is required without doing a hazard
- evaluation. Such an evaluation is not -

- hazard, the employer will know he

¢ iiformation, as they are

y ould merely keep the sheets in & file drawer

- information and training pmvisxons
‘These requirements remain

, avm ability. We have less than 100 chemicals-
- -that would probably be affected; and keeping -

information on those would require at most,.  performance-orients

" information on the labels and MSDSs.
- Similarly, the re-training occurs when

“chemiical is.introduced into the & -
~workplace: If the new chemical haa G
{ ~hazards which employees have been -

provision to . .

- the chemu:al hasa hazard they have not

believes that this provlsmn

CS so that it remains
ective, in getting

workers the hazard information they '

number of ANPR commenters (seg; e.g.;

Exs. 2—83 2-107 %—ﬂ4. 2—116, and 2— i

117) -
‘The eurrem”mle, as weﬁ as the

‘expanded standard, allows dawnstream :
. employers to rely on upstream chemical - -

manufacturers and importers to provide -

‘MSDSs. However, there is a duty for -

downstream users to request an MSDS:
of the first shipment. There have been ~ ~ z

'some questions régarding how the
downstream user will know a data sheet

necessary. If the label indicates’a

needs a data sheet and must request one
if it is not received. If there are no

hazards on the label, the downstream -
user can assume the productisnot . -
hazardous and a data sheet is not.
requn-ed. :

nployee Information and Trammg

OSHA is not making any :
modifications to the current rule’s -

ed and demgned 80
that each employer will adequately -
‘address the hazards posed by chemicals
in the workplace An explanation of

.- these provisions can be found at 48 FR

53310-12, 53337-38.
One question that does arise

- regarding trammg is whether it needs to
. be done  each chemical,

or whether employers can frain - Dt

regarding cate ories of hazards. Either

Ble. See 48 FR ..
53312:53338. I employees are exposed

to a small number of chemicals, the™™ =
- employer mey wish-to discuss the
x ;ﬂartieatnr hazards of -each one. Where
-~ theye are'large numbers of chemicals,

. the training regarding hazards could be ‘

ﬂmefm categories (e.g., flammable -

rids; earcinogens), with employees _
being referred to substance-specific =

the hazard changes, not just when a new...

trained about, no re-training occurs. *If
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been trained about, re- trainmg would be
limjted to that hazard. .

' {’7 Tl‘adeSecrets A

Paragraph (1)(11} of the current rule
. _states that “[iJf, following the issuance
~-of a eitation and any pratective orders,
the chemical manufacturer, importer, or
employer continues to withhold the
* information, the matter is referrable to

= _the Occupational Safety and Health

" Review Commission-for enforcement of

_the citation. .. " This provision was

~ worded in such a manner that it left the
“impression that OSHA could refer the

. matter to the Review Commission. This

is incorrect as a matter of law, An'

. enforcement proceeding is referred to

the Review Commission when a citation

. “is issued by OSHA, and is subsequently

contested by the employer receiving the
citation. Therefors, OSHA has made a

* . technical amendment to paragraph

(iX(11) to reflect the apphcable
" procedural law.

(i) Effective Dates

The expansion of the rule to cover all
employers becomes effective nine
‘months from the date of promulgation of
the final standard. Since the chemical
hazard information for labels and
material safety data sheets has already
been generated.in-the manufacturing

sector, and in many cases has also been -

distributed in non-manufacturing due to
State law requirements and voluntary
transmittal by suppliers, one month
should be sufficient time for chemical
manufacturers, importers, and
distributors to initiate provision of
material safety data sheets to other
distributors and to custemers in the non-
manufacturing sector. An additional
eight months is being provided for non-
manufacturers to complete preparation
of a written hazard communication
program for. each iamhty and to conduct
employee t Jt
that this eight month period for o
compliance only applies to those. ~
employers which are newly covered
. under the expanded provisions— """

. employers in SIC Codes 20 through 39 . .

are cavered under the current HCS and

are already i‘equn*ed to be in compliance

~ with the provisions of that rule. Those

tailoring provisions that apply to

_: manufacturing workplaces, such as the -
- consumer product exemption, go into -

& -effect immediately for those facilities. -

) Appendwes A and B :
.~ OSHA is nota:mendmg ‘Appendix A’
* - discussion of the health hazards posed -
" by chemicals, or Appendix B’s SR

- . "discussion of hazard determination. ..
‘They remain applicable to all chelmcal

manufacturers, importers; and -

*--Appendix C

employers performing | hazarrd
determinations.

The reference sources k&tgdmﬁm

non-mandatory appendix have been

updated to reﬂect current - avei 'ble
sources. .

Appendix D

The recent. rulemakmg ontrade
secrets added a new Appendix D’ .
regarding the evaluation of the vahdlty

‘of trade secret claims. 51 FR 34590. The

full text of this appendix has been
reprinted in this document as well. .

II1. Analyses of Regulatory lmpact,
Regulatory Flexibility, and -
Envu-onmontal lmpact

The following is a'summary of the :
regulatory impact and regulatory - ;
flexibility analysls prepared by OSHA
for the revision of the Hazard

Communication Stanidard which extends ,

the scope of the existing standard to the
nonmanufacturing sector. The full text of
the document may be examined and
copied in OSHA's Docket Office, 200
Constitution Avenue, NW., Room N3670,
Washington, DC 20210; helephone (202}

- 523-7894.

Economic Ana[yszs : %
As part of OSHA'’s efforts to gather ”

information concerning the economic - -

feasibility of extending the ‘coverage of -
the HCS to include workplaces in the  :

- nonmanufacturing sector, the jaca

Corporation performed a study
examining the benefits, costs, and
overaﬂ -economic impact of such a
revision. This report was used as the
basis for the regulatory impatt’ analysxs
prepared by OSHA. .

The analysis reflects the extent to-
which employers in the -
nonmanufacturing sector are currently

‘subject to state right-to-know laws and- .

are voluntarily implementing their own

. hazard communication programs. The

analysis also takes into account OSHA's
existing policy regarding the use of _
consumer products and training -
requirements already imposed on

. employers by other OSHA staridards.

‘With respect to consumer products’

- covered by the HCS, OSHA Instruction

(] %
CPL 2-2.38A (“Inspection Procedures for . particular emphasxs on procedures to.

‘the Hazard Commumcatmn Standard, 29
CFR 1910.1200") states

A common sense: approach must be .
employed whenever a product-is used in-a
manner similar to which it coiild be used by a
consumer, thus- resulting in levels of exposure

. comparable to consumer exposure. The
- frequency and duration of use should be

considered. For example, it may notbe - .-
necessary mhave a-data sheet for a-can of

'MSDSs that are not received with ﬂ:e

cleanser used &qcleaﬁ the sink iﬂ &ﬂ
employee restroom. However. if such
cleanser is used in large quantities to clean _
process equipment;:it should be addressed in o
the Hazard Communicetion Program S

"This pohey has'been mcorporated into” -
the revisions to the HCS, and was taken .

~*into account when evaluating data -

describing the number of hazardous - ;
chemicals in the various two-digit SIC -
groups that could be affected by '+~ "
extension of the HCS to the
nonmannfactunng sector.

Assessing the net impact of the-

“training provisions required- 1demifymg

and deducting the tosts of existing. .
OSHA standards which already require . -

. ' employers to provide the types of
" information and training activities v
. prescnbed in the HCS. This was done

for construction (§ 1926.21), :
shipbreaking (§ 1915.97), marine

‘terminals (§ 1917.22), and longshoring i
" (8 1918.86). However, it was not possible
“to segarately identify and deduct the

existing training costs for substance-
specific standards that currently apply. .
to the nonmanufacturing sector. Thus, -~
the compliance costs presented in thig - -
analysis'are somewhat overstated. -
In extending the rule for e
manufacturing to the nonmanufacturing .
sector, OSHA has ' made reviqmns to.

 reflect unique aspects of some work -

. operations. For example, the standard
- -allows MSDSs to be maintained at
" central locations in circumstances

where employees must travel hetween
work operations during a workshift,
provided that the information can be
obtained lmmedlately in an emergency. .
This provxslon is expected tolower
costs in SIC groups 07, 08, 09, 13, 486, 49,
and 73. (See Table 1 for a description of :
the SICs.) by -

The standard also al]ows for lumlad

- coverage in thase work situations whete ‘

employees handle chemicals in sealed -
containers that are not opened under, .-
normal eonditions of use, and thus have
little potential for measurahle. . :
exposures.- Employers would be requxred .
to leave warning-labels on containers, ...
.and make.available any MSDSs %
received with the containers. Employers >
would also have to be trained in 3
accordance with the standard, with- -

follow if there is a splll or leak of the -

* _ hazardous chemicals in the normally-
.sealed containers. Affected . - -

establishments would not have to make
special efforts to-obtain-and keep ..

chemicals, and no written plan for. -
complying with the HCS would be -

_required, This provision is expected to =
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reault in lower costs in 81C groups 42.
44, 45, 47; 51, and 52.

- Thus the changes made to establtshv
more appropriate provisjons for unique

. work sitsations should result in lower
costs than would be experienced if the -
HCS for manufacturing were extended
to the nonmanufacturing sector. without
‘revision...

Table 1. —S!CGnupscamn}htha OSHA
Analysis :

- Division A. Agﬂcuﬂure. Pocestry, and
Fishing :
Major Group 01,

v i erops:.
Major Group 02.-

livestock

Major Group 07.

- Major Group 08, |

Agmmltural productivn—
Agrimﬂtml ptodt;ctibn—-—-_:
Agncnltura! sanioe:
‘Major Groupm Embnﬁﬂng. lnd
‘trapping

» Division B. M.mmg
- Major Group 13. Oﬂandgasexwaction
Division C, Construction = -

- ‘Major. Gmp 15 Buﬂtﬁng eon&tmcﬂon—— :
" general coniractors and operative builders

. Division £ Transportation, €

Electric, Gas, and Sanitary Services

- Major Group 40. Railroad hﬂm‘ﬂﬂm
. "Major Group4t. - Local and suburhan

mmmmmmghway m >

- transportation-.~ .
. Major Group 42, Motor- freighl
© . fransportation and warghousing .
Ma;or Group 44.  Water: trancportahon
Major Group45. - Transportation E
Ptpe lines, meptmtual

: Ma;ar Group 47. .
- Major Group 48. ..
Major Group 49.

- services
" Division F. Wholesale“‘l'rade
Ma;ordGroup 50. Whnialah trade—durable

E!eclﬁc. gas, and sanitary

\'~1

Mg:r(;mx:ps& Wholesaietﬁ&k-
nondurable goods -

Division G. .- Retail Trade - :
_ Ma)ot Group 52 ‘Building malenais.

- hardware, garden supply, and mobﬁsﬂome :
dealers

" cases (25,388), and cancer deaths
"{12,890). The cancer cases category-

- includes cancer deaths. {Note that tables
-used in the computer models for this

Major Group 53. Generalmeﬂ:handme ety
. stores

Major Group 54. Food stoges -

Major Greup 55." Automotive dealers and
‘gasoline service stations .

% Ma;ot Group 56. Apparel and accessory

o Ma)or Group 57. ' Furniture, homeé furnishing,
and equipment stores:
- Major Group 58. Eaﬁagaml(kinkingphees
Major Group 59. Miscellaneous
Division H. Finance, Insurance, and Rea!
- Estate’
Major Group 60, - Banking
M&;or Group oL Mqﬁﬁnoﬁeﬂhﬂn

Division I,

Major Group 62. : Security and commodity
rokers, dealers, exchanges. and services

Major Group 83. Insurance -

Major. Group 64. _Insurance agents, brokers, -
and.service :

Major Group 65. ‘Réal estate

Major Group86.. ‘Combinations of real
estate;- insufance, loans, law office

Major Groug87. Holding and cther
investment offices

“Services

Major: Group 70. - Hotels, rooming houses
camps, and other Todging p!acen
Major Group 72, ' Personal services -

_Major Group 73.  Business services.
. Major Gmup 75. Automohve repair,

services, and garages
Major Group 76. stceﬂaneous repair
services' :

‘Major:Group 78~ -Motion pictures
Major Group 78.. . Amusement andreareanonr

services, except motion-pictures-. ,
Major Group 80, . Health Services . -

- Major Group.81. Legal Services

Major Group 2.~ Education Services
Major Group 83. - Social Services

.Ma;or Group 84.° Museums, art 3aiiarla.

botanical and zoolegical gardens -
Ma;or Group 88, Membership prganizations:

“Major Gronp §9.. Miscellaneous. aervims

The analys:s of the benefits, costs,

analysis reflects requirements of state
nght to-know ,laws a,ml voluntaniy

&wk Eva!aatr’m/&aeﬁ{s AJmfyms
' For this analysis OSHA estimated the

- percentage of workers exposed to

hazardous chemicals. The percentage

- and numbers of exposed workers are .

shown in Table 2'* by SIC group. The
analysis of risks and benefits proceeds -
froin the eurrent annual incidence of =
chemical-related injuries and’ illnefssa
in the nonmanufacturing sector. For -
workers in this segtor, measures of -
acute chemical source injuriesand .
illnesses included neonlost workday
(NLWD) injuries {13,871) and LWD
illnesses (38,249); and fatalities (102).
Measures for chronic illnesses include:
chronic illness cases {17.153), cancer

analysis may vary slightly from these
Higures due to rounding.) ”
“The benefits of the standard result -
from its expected reduction of o
occupaﬁand iniunes and ilinesses that
are velated. Specifically, -
OSHA proiects‘ﬁsat the standard will
avert 20 percent of these injuries and
illnesses. {Five pement of all cancer

L ‘Tﬂs:hﬂmwm

cases are assumed to be ou;upatmnali? s

" related; the 20 percent reductionis
_applied to this 5 percent of all cases

among occupationally exposed workers .
in the nonmanufacturing sector.}
Howevwer, the full reduction of chronic
illnesses and cancers will not occur
immediately; rather, the reduction for

_these cases is-phased in.ever time. For .

chronie illnesses, the standard is

~expected to reduce 1 percent of the
. cases in the first year, 2 percent in the

second year, and so on, until it reaches
the full reduction of 20 percent. For '
cancer cases and cancer.deaths, the

- standard.is expected not to have an -

effect for the first 10 years, then it is
expected to reduce 2 percent of the .
cases in.the eleventh year, 4 percent in
the twelfth year, and 80 'on until it
reaches the full reduction of 28-percent. -
Benefits weére monelized using two

independérsit-approaches. The first took™

into account'-medical costs and lost
earnings incurred by each victim. This

“human capital” approack resultedin = -~ <~

first-year benefits of $56.3 million, and a -

40 year present valie of $6.66 bﬁhon
- and economic impacts of extending lhe v
- HCS to-the nonmanufacturing seclor are- -
projected for 40 years. As mdlcaied. the

fsummarized in Table 3).
A second estimate of benefits was

" made using the "milmgnem—to—pay”

approach. This approach resulted in:

" fifstyear benefits of $566.7 miltion, and: s
-aﬁympcwem va!ueof$546bzum
(Fable 3). - '

To provide comparabﬂity with the
estimates of compliance costs, benefits
were attributed to the states with right- -
to-know laws mpmpm'ﬁon to the share
of hazard commminicalion costs
projected fmﬁmﬁsmﬂm&estam .
Under the “human capitel” @proach the

- present value of the 40 year stream of -

benefits from the extension of the HCS,
after deducting states with right-to-

. know~laws, is $3.80 bxllmn {1985

year stream of benefits from extension
of the HCS i5:831.0 billion, after

“deducting the amount attributable‘ to

states with right-to-know laws. -

The monetized benefits of hazard
communication in the no
sector, whether monetized in terms of
human capital or willingness {o pay, are
presented after discounting {at 10

percent). Such discounting does not
cconvey the magnitude of the expected

number of injuries, illnesses.and deaths
that should be averted by the extension
of hazard communication to the :
nonmanufacturing sector. The actual -
number of NLWD cases, LWD cases,
chronic iliness cases, cancer cases,
cancer deaths, and other fatalities that -

-are-expected to be averted in the first, .
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twentieth, and fortieth years are
presented in Table 4. -

The numbers. of cases presented in
Table 4 are projections of cases that will
be averted by the state right-to-know
laws and the extension of the HCS. -
Approximately 43 percent of these cases
-will be averted as a result of the hazard
communication (i.e., nght to-know) laws
of the states. The remaining 57 percent
uniquely relate to the extension of HCS
and translate into the following; 148,400

cancer cases and 74,200 cancer deaths, -

119,200 chronic disabling illnesses,
448,500 lost work day cases, 702,000
non-lost work day cases, and about 653
non-cancer fatalities avoided over the
next 40 years. This estimate is believed
-to be conservative since OSHA assumed
that only 5 percent of all cancers are
‘occupationally related.
The ongmayRegulatory Impact

_ Analysis (RIA) for the HCS in
manufacturing included estimates of
benefits arising from the reduction of the
incidence of chemical fires in the
manufacturing sector. Using the RIA’s
methodology and newer data obtained .
from the U.S. Fire Administration’s
National Fire Incidence Reporting
System, OSHA has determined that
extension of the HCS to the :
nonmanufacturing sector would yield
first-year benefits {i.e., the value of
property damages and losses avoided)
of $1.6 million (1985 dollars). For the
twentieth and fortieth years, the
estimates are $2.2 and $2.9 million, ...
respectively. The present value of the
40-year stream of benefits is $20.3
million (using a 10 percent discount
rate).

. .Extending the HCS to the
nonmanufacturing sector will also yield
benefits by eliminating the need for
employers to comply with multiple state
and local right-to-know laws with
differing requirements. The estimated
benefits for the first year amount to
$39.6 million (1985 dollars). For the
twentieth and fortieth years, the benefits
* are $69.5-and $125.5 million, .
respectively. The present value of the

40-year stream of benefits is $578 million

(using a 10 percent discount rate).
Compliance Costs

Compliance costs were estxmated for
five items: preparation of a written
hazard communication program;
~ container labeling; pravision of MSDSs;
maintéenance of MSDSs; and information
-and training.

Table 5 provides a summary of total
regulatory costs; the costs attributable .
to state right-to-know laws and the costs
attributable to the extension of the
OSHA standard. Costs are presented for
the first, twentieth, and fortieth year of ..

the standard, as well as in terms of total
present value over forty years. Present -

- values were calculated using a 10

percent discount rate. Table 8-presents
the costs by provision. -

The total cost attributable:to hazard
communication laws. durmg the first
year the expanded HCS is effective is
$1.28 billion (1985 dollars). The first year
cost associated with compliance with
state right-to-know laws is $597.3 million
and $687.3 million with the Federal HCS.
The present value of the total HCS-
related comphance casts over the 40
year period is $1.57 billion. -

Recordkeeping activities are reqmred
in the maintenance of MSDSs. As shown
in Table 6, the Year 1 costs for this -
function amount to $44.9 million (1985
dollars). The costs for the twentieth and .
fortieth years are $6.0 and $13.3 million.
The present value of the costs over 40
years is $84.8 million.

Economic Impacts

In order to assess the potential
economic impacts of expanding the -
hazard communication standard, OSHA
studied the impact of the first year costs

on typical establishments that have not = -

implemented any of the provisions. No -
allowance was made for partial .
compliance. If establishments can pass
through or absarb first year costs, itiis -

- assumed that they can afford the

minimal recurring costs related te - .
training new employees and the .
introduction of new hazards. Table 7--
presents-the average compliance costs,
assuming no current compliance, for
typical establishments in each SIC
Code. Typical establishments in the -
preponderance for SICs (aver 80
percent) would incur compliance costs
of less than $760 in the first year.

In only one of the SICs does the
average total first year cost exceed $800
per establishment. Thg.average first

year cost per exposed e in all
SIC's"l'ETé's';s
Perworker per wee
“Tablespresents a companson of the

post-tax compliance costs ta a typical
firm’s revenues and profits. A typical
establishment's pre-tax compliance cost
will be a negligible percentage (less than
one-half of one percent) of the
establishment's average annual revenue

- in over 96 percent of the SICs. The only

exceptions, SIC 83 (Social Service) and
SIC 86 (Membership Organizations), are:

_ primarily composed of nonprofit

establishments that are characterized by

. re]atively inelastic- demand for their

services, Given the magnitude of the
compliance costs in relation to revenue,
and the fact that the affected industry
sectors are predominantly-service -
providers, which are necessarily

characterized by localized markets, it
appears likely that most firms will pass
the compliance costs on to their
customers, The post-tax compliance cost
as a percent of profitsis less than two
percent in most (over 80 percent) of the
SICs. Typical firms in these SICs should
be able to absorb the costs even if they
cannot pass-them on to their customers.
Given the small absolute magnitude of
the compliance costs, and the fact that
the analysis was conducted using first
year compliance costs which are
significantly higher than the recurring

B comphance costs for subsequent years, :
“ the-expansion of the hazard -
. communication standard should have

little or no economic impact-on typical
firms.

Community nght—ta-Know

The cost-of extendmg the Superfund
Amendments and Reauthorization Act *
(SARA) requirements for community - -

-~ right-to-know to the non-manufacturing

sector was also estimated. Under Title
11l of SARA, establishments holding a“
given hazardous chemical in amounts

- greater than specified threshold . 9
quantities must report. these chemicals =

and their quantities to State and local
emergency planning committees and the

“local fire department. Cost estimates_ . .

were based on EPA’s projected phase -in
threshold quantities of 10,000 pounds of -

. hazardous chemicals in the firsttwo:
" _years, and 500 pounds in the third and"

subsequent years that the requirements
apply to the non-manufacturing sector. .,
The estimated costs for the first and
second years are $8,614,300 and -
$3,524,000, respectively. Third and fonrth
year costs were estimated tobe
$63, 492,800 and $32,736,300.

The economic impact of extendmg
SARA to nonmanufacturing was also

- estimated by OSHA. The third year -

average total cost of SARA was
combined with OSHA’s recurring

* average total costs of the Hazard -

Communication Standard to estimate -
the impact. The analysis indicated that
the economic impact per facility of -

extendmg SARA ta nonmanufacturmg is B

minor, and that costs incurred by -

- affected establishments could be: passed‘

on to the congumer. OSHA belleves that e

_ the extension of SARA to

nonmanufacturing will not affect the
feasibility of the Hazard Commumcatxon- :
Standard.

-~ Regulatory Flexibility

As is shown in Table 9, a:majority of .. i
_establishments in all of the potentially .

impacted SICs are small businesses with
fewer than 20 employees. Thus, the -
average compliance costs for small firms
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[Millions of 1985 dollars] [Milions of 1985 doliars]

Year | Total | State OHSA " Year | Total | State | OHSA

12845 so73| esr2 'row present.

2145 1013 - 1132 .. Vale ..........| 2,926.4 | 1,356.3 | 1,570.1

1 3840l 1840l 2000

TABLE 3.—ESTIMATED BENEFITS OF HAZARD COMMUNICATION—Continued
[Millions of 1985 dollars]
Fos S - _ Benefits—Year
ype of injury/iliness -
Hvi 1 20 40 TPV
Medical costs e 109 29.2 86.5 192.2
Chronic: SEEERTIET '
Lost i i 205 7228 1,365.8 2,967.5
_"Medical costs 2.8 143.4 404.1 582.8
Lost earnings 0 651.6 1,309.6 1,735.2
.. Medical costs 0 298.9 906.4 875.8
Fatalities: Lost earnings. 44| 731 . 13.0. - 6.6
Total . - 56.3 ' 1,887.31 " 4,158.3 6,659;1‘,
“on  WILLINGNESS-TO-PAY APPROACH , :
NLWD Ciiitageisiinmmen i 59.6 107.8 211.9 804.5
“LWD 374.4 686.4 1,371.1 | 5009.8
Chironic 61.7 2,173.7 41218 8,924.3
Cancer 0 14,529.0 29,651.2 38,8120
Fatalities 72.9 123.4 255.3 946.9
Total 568.7 17,620.7 35,581.2 54,587.4
Source: JACA Corporation Report. ] ey ‘
: T{BLE 4.—'—lmua'ss, ILLNESSES, AND FATALITIES AVERTED BY HAZARD GOMMUN!CATION IN THE NONMANUFACTURING SECTOR
i Commu-
Year 1 20 40 lative
) total -
S ' FEDERAL AND STATE STANDARDS COMBINED - -] &
NEWD i A TR = T SRR st 17,000 | 30,800 | 60,600 | 1,354,500°
TEWD. i eberiansns oo i, v 10,700-| 19,600 | 39,200 | 865,800 -
Chronic TRRTERC A s e : S 150-| 6,200 | 11,800 | 230,100
- .-Cancer cases : Siaeis - 0| 8,200 |-17000 | 286,500
- Cancer deaths......; L tunin it 0| 4,100 | - 8,500| = 143,300
Noncancer deaths . e ; . i 0 201 80 1,260
moR . IMPACT OF FEDERAL STANDARD ALONE ‘ o SR
“NLWD : ; NS 8,800 | 16,000 | 31,400.|. 702,000
LWD 5,500 | 10,200 | 20,300. (. 448,500
- Chronic - 781 8,200 6,100 | 119,200
“Cancer cases 0| 4248 | 8806 | 148,400
Cancer deaths....... 0| 2100 4,400 74,200°
. Noncancer deaths 0 10. 41 653
.. Source: USS. Depanment of Labor, QHSA. Office of Regulatory Analys:s T SENE
 TABLE 5.—SUMMARY OF HAZARD - TABLE 5.—SUMMARY oE HAZARD Source: U. Deaartmt of Labor, OHSA
COMMUNICATION COSTS COMMUNICATION CosTs—Continued  Office of Reg“"m'y :

R
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TABLE 8 ~SUMMARY OF FEDERAL HCS COSTS BY PROVISION
[Millions of 1985 dotlars] .

: B Y VT S A !
‘ v Label- | Writ- | Train- | Provide
Year ' Gt Méagé. s| ing | ten | ing: |MSDS's Totals

1 i : _ 449 | 128 137.4 | 4729 193 | 687.2.
20 e ‘ 60| 203 57] 787 25| 1132
40...... _ , _ 133 352| 94| 1365 56 ] 2000
™V : 848 | 170.9 | 1709 | 10546 | 889 1570.1

‘Source: U.S. Department of Labor, OHSA, Office of Regulatory Analysis.

TABLE 7.—SUMMARY OF HCS COSTS PER ESTABLISHMENT NOT m”Co&mANce WiTH HCS
i [1985.doflars] ‘

": : . - Fistyear < .| " - Secondyear -

S tndustry - S e e <. 1. Average . Average Average- .| Average .
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66 ‘ : ‘ 238 181 | ‘5
7 - : , reumaes 4151 o187 12
70 : ’ . 408 - 57 37
72 : ' ’ Soso0 T 148 16
FL I » a4g © 62 43
75 , ‘ : 3|11 130 14
76. e : : - 8251 - 99 15
78.... : essmissisesais : EES < 1 83| 26
siIc 79 i i R 348 17 20 }
SIC 80..... » - feind , - 581 57 1 57
SIC 81 ' : 242 153 | 7]
SIC 82 ; o B 287 . 48 10
g'lg 83 ; ' .. 3371 1321 28
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o OWA is amendmg Parts 1910, 1915,
.1917,1918, 1926, and 1928 of Title 29 of

the Code of Fedeml Regulaﬁans as .
follows:

; PAﬂT nm—occummml;,
U:8.C. 653 and 5 U.S.C. 553.

: AND. HEALTH STMDS

n The authomy citation for Subpart Z,

of Part 1910 contmues to read as
foﬂost T

Anﬂ.\omy Secs. 6, 8, Occupatwaal Safety

{41 FR 2500); or-9-83 (48 FR 35736) as
applicable: and 29 CFR Part 1911,

- Section 1910:1000 Tables Z-1, Z-2, Z-3 also-

. issued under 5 U.8.C. 553.
©~ Section 1910.1000 rot issued under 29 CFR
- Part 1911, except for “Arsenic” and “Cotton

~ Dust” listings in Table Z-1.
‘Section 1910:1001 not issued under Sec. 107
= nf Centract Work Hours and Sefety
- sumdardsAct musc 333. .

- Section 19’10 1002 not rssued under 29
U.S.C. 655 or 29 CFR Part 1911; also: 1ssued
under 5 U.S.C. 553. 7,

Sections 1910.1003 through 1910. 1918 also
issued under 29 U.S.C. 853.

Section 1910.1025 also issued under 29

- Section 1910.1043 also issued-under 5
U.S.C. 551 et seq.

.- Sections 1910.1045 and 19‘10 1047 also

issued under 29°U.S.C. 653. :
Sections 1910.1200, 1910.1499 and 1910 1500

- algso-issued under 5 U S (l 553.
anﬂ Health Act (28 U.8.C: 655, 657); Secretary -

. of Labor's Order No.12-71 (36 FR 8754); 8-76 ,—»:PART 19?5—OCOUPAT!ONAL SAFETY

AND HEALTH STANDARDS FOR

- SHIPYARD EMPLOYMENT

2. The authority citation for. Part 1915

- is-revised to read as follows:

Authority: Sec. 41, Longshare and Harbor

_Workers' Compensation Act-{33 U.S.C. 841);

secs. 4,8 8, Occupational Safety and Health -

. Act-of 1970(29 U.S.C. 653, 855, 857); Secretary -
of Labor's Order Neo. 12-71 {38 FR 8754), 8-76

(41 FR 25059), or.9-83 (48 FR 35736). as
appliceble; 29 CFR Part 1911. - .

Section 1915.99 aiso 1ssued under 5 U S. C S

553.

PART 1917—<MARINE TERMINALS :

- 3. The authority citation for Part 1917

is revised to read as follows:

Autherity: Sec. 41, Longshare and Harbor
Workers” Compensation Act (33 U.S.C. 941);
secs. 4, 6, 8, Occupational Safety and Health

. Act of 1970 (29.U.S.C. 853, 655, 857); Secretary

of Labor’s Order No. 12-71 (36 FR 8754), 8-76

" (41 FR 25059), or 9-83 (48 FR 35736), as

applicable; 29 CFR Part 1911.
Section 1917.28 also issued under 5 U S.C.
553.

. PART 1918—SAFETY AND HEALTH
~ REGULATIONS FOR LONGSHORING

4. The authority citation for Part 1918

is revised ta read as follows:

- Authority: Sec. 41, Longshore and Harbor

Workers' Compensation Act (33 U:S.C. 931); -

oy

0106

010t - .
_ooat.

Average Dmerence
: OOS! as a costasa in cost-as &
i percent of percent of percent of
_revenue revenue revenue due-
establi - gstablish- to-size of
ment250+ -ment 1-19 establish- -
- employees | -employees " ments
B0 Lt isebessseosssssssrinsasasshentins e itbn S oLt s s an e ntere s 0.002 0.049 10.047.
50 RN 0.003 0.037 0,034
61..... 0.008 0.038 | 0032
C 62 0.008 0.046 0.038
53..... 0.002 0029 0.026
<64 00021 . -0.054 0.052
- 55 0.006 | 0.044 0.038
+-56 . 0,002 0.104.. 0.102
.57 : .. 0003 . 0447 ] 0114
58.. ....ooos8 i ~ 01584 . . 0.150
59.. " 0003| . 0055} 0051
60-.. ©0.001 ..0.012°] 0.01%
B ... 0.000 0.038 0638
- B2 0.003 0.028 0.025 .
83 770,000 1. 0.069  0.069
64 0.002 0179 0177~
=88 0.005 0.124. 0419
.68, 000t { . 0054 0053 -
.67 0003|0096 0.093
- 0. 0.021 0.283 -0.262 .
12 ; ; 0007 | . 0346 - 0.339
73 0028 . 0204 0.175
T8 . 0.004 0451 0.148 .
.76 0.099 0.205 |- 0.406 -
78 0007 " . OMH3
2] -0.016 ‘9.071. 0055
80.. . 0,269 | 0.370°
81, 0118} - 0077
.82, 0025 . 0915 0.890
.83 b apinsse . 0.428 . 2293 1.865 -
B4 - : .§.033 . 0,259 0.226
88 0.035 2.109 2074
&9 0.008 ozm 0.202

e e
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‘secs. 4, 6, 8, Occupational Safety and Health

“Act of 1970 (29 U.S.C. 653, 855, 857); Secretary

of Labor's Order No, 12-71 (36 FR 8754}, 8-78.
{41 FR 25059), or 9-83 (48 FR 35736), as
 applicable.

" Section 1918.90 also issued under § U S C.
553 and 29 CFR Part 1911

PART 1926—SAFETY AND HEALTH -
REGULATIONS FOR CONSTRUCTION

5. The authomty citation for Subpart D
of Part 1926 is revised to read as
follows:

Autharity: Sec. 107, Contract Work Hours.

arid Safety Standards Act (€ontruction
Safety Act) (40 U.S.C. 333); secs. 4; 6, 8,
Occupational Safety and Health Act of 1970
(28-U.8.C. 853, 853,857} Secretary of Labor's
Order No. 12-71 {36 ER 8754),8-=76{41 FR -
25059}; or 8-83: {48 FR 35736), as applicable.

Section % issued under 5 U.S.C.
553 and 29 GFR Part 1911.-

PART 1928—OCCUPATIONAL SAFETY
 AND HEALTH STANDARDS FOR
 AGRICULTURE

6. The authority citation for Part 1928
is revised to read as follows:

. Authm'ity: Secs. 6 and 8, Occupational

- Safety and Health Act of 1970 (29 U.S.C. 655, -

.-657); Secretary of Labor’s Orders 12-71 (36 FR
8754), 8-76 (41 FR 25059), or 9-83 (48 FR

. '35736), as applicable; 29 CFR Part 1911, :

" - Section 1928.21 also 1ssued under 5US.C.

e 553

PARTS 1910, 1915, 1917 1918 1926
and 1928—[AMENDED]

7. Parts 1910, 1915, 1917, 1918 and
1926 are amended by revising
§1910.1200 as set forth below, and by
adding §§ 1915.99, 1917.28, 1918.90, and

: - 1926.59 to contain the identical text of

the revised § 1910.1200, including -
Apendices A, B, C, and D of 1910.1200: "

$

Hanrd communlatlon.

(a) Purpose. (1) The purpose of this-
section is to-ensure that the hazards of -
all chemicals produced orimported are
+ evaluated, and that information .
‘concerning their hazards is transmitted
.'to employers-and employeES. This -~

transmittal of information is to be -
accomplished by means of -
comprehensive hazard communicamm
- programs, which are to include
container labeling-and other forms of
warning, material safety data sheets and
employee training. :
(2) This mcupatlonal safety and -
- health standard is intended to address

the potential hazards of chemicals, and -
- communieating information concerning-
.- hazards and appropriate protective-
" measures to employees, and to preempt
. -any legal requirements of a state, or

“~politiéal subdivision of d stafe}.
_pertaining to the subject. Ev.
‘potential hazards of chemicals

* ' communicating information concerning

hazards and appropriate protective
measures to employean. -may include, for
example, but is not limited 1o, provisions
for: developing and maintaining:
written hazard communication program:-
for the workplace; including lists of
hazardous chemicals present; labeling of
containers of chemicals in the
workplace, as well as of containers of
chemicals being shipped to other

‘workplaces; preparation and -

distribution of material safety data

sheets to employees and downstream:-- -

employers;. and develepment and-
implementation of employee training
programs regarding hazards of '
chemicals and protective measures.
Under section 18 of the Act, nostate or
political subdivision of a state may

adopt or enforce, through any court or. -
agency, any requirement relating to the

issue addressed by this Federal
standard, except pursuant toa
Federally-approved state plan.

.(b) Scope and application. (1) This

section requires chemical manufacturers

or importers to assess the hazards of
chemicals which they produce or import,
and all employers to provide: -

.information to their empioyees about the

hazardous chemicals to which they are
exposed, by means of a hazard .

2. communication program, labels and
- other forms of warning, material- safety :
- data sheets, and information and'

training. In addition, this section -

_requires distributors to transmit the .

required information to empleyers.

(2) This section applies to any
chemical which is known to be present
in the workplace in-such a manner that -

- employees may be exposed under -

normal conditions of use or in'a

- foreseeable emergency.

(3) This section applies to Iaboratones

- only as follows: 5
{i) Employers shall ensure that labsls :

on incoming containers of hazardous

chemicals are not removed or defaced; .

(ii) Employers shall maintain any :i' =

- ‘material safety data sheets that ate -
- reeeived with incoming:shipments of

- hazardeus.chemicals, and ensure that -

: they are readily accesmble to laberatory
- employees; and;

(iii} Employers shéll ensure that
laboratory employees are appmsed of

_ the hazards of the chemicals in their* - - -
- workplaces in accordance with =+ -

. paragraph (b} of this.section.” - -~ -
~comprehensively the issue of evaluating

{4) In work operations where. - -

" employees only handlé chemicals in
sealed container§ which are not opened -
- under normal-conditions-of use (such-as- -

are found in marine cargo handling, -
warehousing, or retail sales), this

. SaeT Terns ave defined in the Federal

tion a phea to these operations only

“[1) Employers sha'il ‘ensure that labels
on incoming containers of hazardous
chemicals are not removed or defaced;
(ii) Employers shall maintain copies of -
any matenal safety data sheets that are
ith i mcommg shipments of the

. chemicals, shall oﬁtain a material safety
data sheet for sealed containers of
hazardous chemicals received without a
material safety data sheet if an -
 employee requests the material safety

“data gheet, ‘and shall ensure that the
material safety data sheets are readily

- accessible during each work shift to :
- employees when they are in their werk ks
area(s); and, -

(iii) Employers shall ensure that
employees are provided with -
information.aad training in accm‘dance :
m@hwaevephwm seetion™

and tivaﬂabxlity o
of’thumhazard'ccmmnmcatmn
Y -~ B TR)(1)(iii) to
g yto protect them in
the event of a spill orieak ofa -~
hazardous mt ﬁ-o n "Eﬂed

S)Qinsmtxon does m:;l requxr;e :
labehng af-the fallowi émicals:

(i) Any pestfm&fﬁ%‘f’“ ris
defined in the Federal Insecticide, .
Funsxcide. and Rodenticide Act {7 U.S:C. "
- 136 et seq.), when subjectto the labe‘ling‘,, '
-requirements of that Actand labeling =~
regulations issued under that Act bythe S
Environmental Protection Agency; - -

(i) Any food, food additive, color
additive, drug. cosmetic, or medicalor. -
veterinary devme. adihgmateria}g o
mtendedf P USE. A8
s (e.g, flavors and fragranc

. Food, Drug, and Cosmétic Act (21 U.S.C."
301 et seq.) and regulations issued tnder -
“that Ast, when they are subject to the -
labeling requirements under that Actby

- the Food and Drug Administration;

(ifi} Arty distilled spirits (beverage. -
alcohols), wine; or malt beverage

. intended for nionindustrial use, as such-:

. terms are defined:in the: Federal Alcohoi '
Adrmmstration Act{27 U:S.C..201 6t

- _seq.)and regulations issued undﬂr:*.hat
- Act,when subject to the labeling- ... -

‘fequirements of that Act and labeling
- regulédtions issued under that Ac¢t-by the
Bureau of Alcohol Tobacco, and :
Fxrearms. and, -

{iv) Any consumer product or .
- hazardous substanceas those ternis are °
defined in the Consumer ProdnctSaiety
Act {15 U.S.C. 2051 et seq.) and Federal -
Hazardous Substances Act (15 U.S.C.
1261 et seq.) respectively, when sub)ect
to a consumier product safefy standard
—-or labeling requirement of those Acts, or
regulations issued under those Acts by



,tbe Consumer Product Safaty
,_iCmnmxssion Lo
{ﬁ) This seclion. daq&noi apply to:

: - (i} An 4ha»zardous.wast&aa3w§ier;‘n‘

~ Act, as amended by the Resource
‘Censervation and Recovery Act of 1976,
~‘as amended (42 U.S.C. 6901 et seq.), -
- when subject to regulation
" under that Act by the
Protection Agency;
- [ii} Tobacco or tobacco products,
(it} Woad or wood products;
- {iv)Articles; -
{v} Food, drugs, cosmanss’.@wz
a}cohoﬁc beverages inaretail .
“establishment which are packaged for
 sale to consumers; -
" [vi} Foods, drugs, or- cosmencs ,
Jintended fer personal consumption by

" employees while in the workplace;

- {vii] Any consumer roduct or .

unu §.3ub (
etined in

ance, as erms are

0["-: l|l C

, fvxﬁ) Any dmg. as%hat term is deﬁned
~in the Fedéral Food, Drug, and Cosmetic
At 2YHLS.C. 301 et seq.} whenitxsin
“ solid; final form ¥or direct -~
- vadministratmn fo the patient tl e. tabiets
orpills). -
-(€) Defzmtaons
‘“Article” means a manufactured item:
(i) Which is formed to a specific shape
- or design during manufaéture; (ii) which
- has'end use function(s) dependent in

~whole or in part upon ils shape or design

-during end use; and {i#t}

to, a-hazardous chemmai u
conditions-of use. B
' “Assistant Secretary” means the
- Assistant Secretary of Labor for -
Occupational Safety and Health, U.S.
Department of Labor, or designee.
*Chemical” means any element, -
chemical compound or mixture of

ements and/or compounds. :
{‘L(.’ihemmal t;aanufamrer" m:ans an
employer with a warkplace where
chemical(s}) are pmdmed for use or
distribution, - : %
*Chemical name"” meam &kncientlﬁc
designation of a chemical iawuﬂam:e
- with the nomenclature system :
-developed by the International-Union o
. Pure and Applied Chemistry GUPAQQ
- the Chemical Abstracts Service {CAS).
“rules of nomenclature, or a name wIndL

will clearly identify the chemical forthe '

- in a business
used, distributed, orare produced for

' aﬁm&w!mg a hamd

"Combustible liquid” means any

:hqmd having a flashpeint at or a‘bove

100 °F (37.8 *C), but below: 200 °F fsas

C) except awm\e,having Saa

i h flashpoints of 200°F

-hfgher, the-total volume of -
make up 08 percent or more of the

i total volume of the mixture.

MCommon'game’ mesns sny
designation or identification such as

. code name, code number, trade name,
: - _brand name or generic name used to
" jdentify a chemical other than by its -

chemical name. &
: “Gampmsed gas” means :
-{i}-A gas or mixture of gases havmg, in
a-container, an absolute pressure
exceeding 40-psiat 70 °F {21.1°C); or
(ii) & gas or mixture-of gases havmg,

_a container, an absolute

- ‘exceeding 104 psi at 130 °F (544 °Cy -

~. rega:diess of the pressm'e at 70 ‘F (21 l
*Cyior’ :

(iii)-A hquid* havmg a vapor pressure
exceeding 40 psi at 100 "F{37.8 °C}) as'
determined by ASTM D-828-72. -

“Containei” means any bag, barrel, -

*~-botle, box, can, cylinder, drum, reaction

vessel, storage tank, or the like that
contains a hazardous chemical. For

purposes of this section, pipes or piping *

systems, and engines, fuel tanks, or

other operating systems in a vehicle, are

- not considered to be-containers.
“Designated representative” means
any individual or organization to whom
an employee gives written authorization

" to exercise such employee’s rights under’

this section:‘A recognized or certified .

- - collective bargaining agent shall be ~

treated automatically as a designated

representative without regard to written -

employee authorization.

“Director” means the Director,
National Institute for Occupational
Safety and Health, U.8. Departmem of
Health and Human Services, or

designee. 7
‘@gmbutor means a busmn. other

chemical manufactureror

gt
chemw& o-other dlsmbutors or to

as office workers or bﬂﬁcmwho
encounter hazardous chemicals only in

non-routing, holated mstanm:!’!ot ~

covered. - B
- “Emplayer”means & person ensegui
where chemicals are either

use or distribution.4asluding a
mactor or suboonmetet i

ch lies h rd o
B which supplics hazardous . ~._and burns with a self-sustained flame at

« ~.@-rate greater than ene-tenth of an inch -

K

'Expioswe" niem chemical that
causes a sudden, almost instantaneous

. -release of pressure, gas, and heat when
1sub;ected to sudden Shqck, pressure.

“ high'temperature. : :
: “Exposare" or “exposed” means that '

- anemployee is subjected to a hazardous
~chemical in the course of employment -

through any route of entry {inhialation,
ingestion, skin contact or absorption,
etc.), and includes potential {e.g.
accidental or possible) exposure.
“Flammable” means a chemical that
falls into one-of the following categories:
(i) “Aerosol, flammable” meansan
aerosol that, when tested by the method
described in 16 CFR 1500.45, yields a _
flame gojeeﬁ‘ gxceed‘mg 18 inches at
full valve opening, or a flashback (a.
flame extending back to the valv
any degree of valve opening:
(ii) “Gas, flammable” means:
{A) A gas that, at ambient

* temperature and pressure, farms a

flammable mixture with airata.
concentration of thirteen (13) percent by
volume or less; or :

(B) A gas that, at ambient temperature
and pressure, formis a range of
flammable mixtures with air wider than
twelve {12} percent by volume,
regardless of the lower limit;

{iii} “Liquid, flammable” means any
liguid having a flashpoint below 100 °F
(37.8 °C}), except any mixture having
components with flashpoints of 100 °F
(37.8 "C} or higher, the total of which
make up 99 percent or more of the total
volume of the mixture;

*(iv) “Solid; lammable” means a sohd :
other than a blasting agent or explosive
as defined-in § 190.109(a), that is liable
to cause fire through Triction, absorption
of meisture, spontaneous chemical
change, or retained heat from
manufacturing or processing, or which
can be ignited readily and when ignited
burns so vigorously and persistently as
to create a serious hazard. A chemical
shall be considered to be a flammable -
solid if, when tested by the method
described in 16 CFR 1500.44, it ignites - -

- per gecond along its major axis.
“Flashpoint” means the minimum :

tempemhﬂ‘e at which a liquid gives off a

vapor in sufficient concentration to

- ignite when tested as follows:

(i) Tagliabue Closed Tester (See
American National Standard Method of
Test for Flash Point by Tag Closed
. Tester, Z11.24-1979 (ASTM D 56-79)} for
- liquids with & vistosity of less than 45 -
Saybolt University Seconds (SUS) at 100

-°F{87.8 °C), that do'not ¢ontain
-suspended solids and donothave a




g™

—

_-appropriate form of warning which
convey the hazard(s)nf the chemmal(s] :
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tendency to form a surface film under
test; or

(ii) Pensky- Martens Closed Tester @ E

(See American:National Standard.
Method of Test for Flash Pointby -
Pensky-Martens Closed Tester, Z11:7~ -
1979 (ASTM D 93-79)} for liquids. with a
viscosity equal to or greater than 45 SUS
at 100 °F (37.8 °C), or that contain
suspended solids, or that-have a
tendency to form a surface film under
test; or

(iii) Setaﬂash ‘Closed Tester (see

: Amencan National Standard Method of

Test for Flash Point by Setaflash Closed

. Tester (ASTMD 3278-78)}.
: Orgam

eroxrdes, which undergo

pofential occurrence sgch as, but not _
limited to, equipment failure, rupture ¢ of
containers, or failure of control -
equipment which could result in an
uncontrolled release of a hazardous
g:hemical into. the workplace.
“Hazardous chemical” means any

chemical which is a physmal hazard or a
health hazard.

"Hazard warning” means any words,
pictures, symbol‘s.vor combination
thereof appearing on a label or other

in the container(s).

“Health hazard” means a chemtcai for.

which there is statistically significant:
evidence based om at least one study
conducted in accordance with:
established scientific principles that -
acute or chronic health effects may
occur in exposed employees. The term
“health hazard” includes chemicals

which are carcinogens, toxic or highly .- -
Atoxic agents, reproductive toxins;

irritants, corrosives, sensitizers, -
hepatotoxins, nephrotoxins, -
neurotoxins, agents which act on the

hematopoietic system, and agents which .
damage the lungs, skin, eyes, or mucous

membranes. Appendix A provides |
further definitions and explanations of -
the scope of health hazards covered by

-this section, and Appendix B describes -

the criteria to be used to determine .

- whether or not a chemical is to be
‘considered hazardous for purposes of

this standard.
“Identity” means any chemical or

common name which-is-indicated on the
‘material safety data sheet (MSDS) for
.the chemical. The identity used shall-
. .permit cross-references to be made

among the required list of hazardous

chemicals, the label and the MSDS:

“Immediate use” means that the .
‘hazardous chemieal will be under:the

control of and used only by the person
who transfers it from a labeled
container and only within the work shxft
in which it is transferred. ’

-~ *“Importer” means the first business ~*
with employees withirn the Customs
Territory of the United States which
receives hazardous chemicals produced
in other cosntries-for the purpose of -
supplying them to distributors or
employers withisi the United States.

“Label’ means any written, printed, or

graphic material, displayedon: or affixed
to containers of hazardous chmif:&

means written or printed material-
concerning a hazardous chemical which
is prepared in accordance with .
paragraph (g) of this section.

“Mixture” means any combination of
two or more chemicals if the
combination is not, in whole or in part,
the result of a chemical reaction.

“Organic peroxide” means an organic
compound that contains the bivalent -O-
O-structure and which may be : '
considered to be a structural derivative
of hydrogen peroxide where one or both
of the hydrogen atoms has been  ~
replaced by an organic radical:

“Oxidizer” means a chemical other
than a blasting agent or explosive as

_ defined in § 1810.108(a}; that initiates or -
" promotes combustion in other materials;
‘thereby: causing fire either of itself or
through the release of oxygen:or other-. -
.gases... .

- 'Physu:ai hazard" rneans a chermcal

__for which there is scxentlﬁcally valid -

evidence that it is. a combustible hqurd
a gompresse’d,gas, ‘explosive, flammable,
an organic peroxide; an oxidizer,
pyrophoric, nnstable f{reactive) or water-
reactive. T
“Produce” means to manufacture,
process, formulate, or repackage.
“Pyrophoric’ means a chemicak that
will-ignite spontaneously in-airata
temperature 0f 130 °F (54.4 °C) or below.
; le party” means someone -

'who canﬁov:de additional information

on the'hazardous chemical-and
appropriate. ememy procedures. if -
necessary.- Sedwn

“Specific chemicahéeamy” means

the chemical name; Chemigal Abstracts ;
Service (CAS) Registry ‘Number, or- any L

other information that reveals the .
precise chemical: d951gnatron of the
substance.

““Trade secret” means any
confidential formula, pattern, process,

‘device, information or camgpilation of *

information that is used &%n
employer’s business, and
employer an opportunity to-obtain an

advantage over competitors who do not
know or use it. Appendix D sets out the

gt-gives the

criteria to be used in evaluatmg trade ,
secrets. :

“Unstable (redchve) means a :
cheniica} which in the pure state, oras
produced or transported, will vigorously,
polymerize, decompose, conidense,.qr =
will- become self-reactive under. -
co shocks pressure of
temperatuﬁzﬁ- g ey

“Use” means to package. handle
react, or transfer.

“Water-reactive” means a chemlcal
“that reacts with water to release agas

- thati 1 ts
“Material safety data sheet (MSDS}* fh& = Mﬁﬁﬁﬂmﬂb -0, presen %

‘health hazard. ‘
“Work area” means a room er deflned'
space in a workplace where hazardous .-
chemicals are produced or used, and
where employees are present. T

“Workplace” means.an establishment,
job site, or project, at one geographical .
location contammg one or more work
areas.

(d) Hazard determmatzon (1) .
Chemical mnufacmrers and importers
shall evaluate chemicals produced in
their workplaces or imported by them to
determine if they are hazardous. =~ .
‘Employers.are not required to evaluate
chemicals unless they choose not to rely .
on the evaluation performed by the
chemical manufacturer or importer for
. the chemical to satisfy this requirement.

(2) Chemical manufacturers, importers:
. or employers evaluating chemicals shall
1dent1fy and consider the available =
"_scientific evidence concerning such -
‘hazards. For health hazards, evndence
“which 1s.stahstroally significant-and
which is based on at least one positive -
study conducted in accordance with
established scientific principles is
considered to be sufficient to establish a’
hazardous effect if the results of the

\  study meet the definitions of health

hazards in this section. Appendix A -
shall be consulted for the scope of
health hazards covered, and:Appendix B
shall be consulted for the criteria to be
followed with respect to-the :
completeness of the evaluat:on, and. the :
‘data to be reperted. ' %7
(3) The chemical manufecturen
importer or employer evaluating .
_chemicals shall treat the followmg
sources as. esxabushing thatthe .:
- chemicals listed in them are hazardous:.
(i) 29 GFR Part 1910, Subpart Z, Toxlc ».' :
"and:Hazardous Substances, ‘
Occupational-Safety and Health: -
Administration (OSHA); or, s,
(ii) Threshold Limit Values for - -~
Chemical Substances and' Physlcal
Agents in the Work Environment,
American Conference of Govemmenta}
Industrial Hygiemsts [ACGIH) (latest
edition). . - ‘
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. The chemlcal manufacmrer. importer, or
“employer is still respensible for ™ - .

" evaluating the hazards associated with
. the chemicals in these seurce lists in -
accordance with the requirements of
this standard.
" {4) Chemical mannfacturers. mpwters

. and employers evaluating che!mcals
~shall treat the following souttesas
- estabhshmg that a chemical is'a

- carcinogen or potential carcinogen for
- -hazard communication purposes:

- {i} National Toxicology Program

- {NTP), Annual Report on Camraageas

(latest edition);” = -
(i} International Agency for Reseatch
-on-Cancer (IARC) Monograpbs (latest
- editions); or i
- (iif} 20 CFR Part 1910, Subpart Z,
“Toxic and Hazardous Substances,

“ Oceupational Safety and Health ’
~ Administration.
~+ -Note.—The Registry of Toxic Effects of
- Chemical Substances published by the -

- ~“National Institute for Occupational Safety -
- and-Health indicates whether a chemical has

been found by NTP of JARC t0 be a potential
Wﬂ.

o) The chemmal manufacturer,

unporter or empioyer shall determine

“ the hazards of mixtures of ehemma}sns

“follows:
- (i)} a mixture has been tes!ed asa
whole to determine its hazards, the - -
_results-of such testing shall be used to
-determine whether (he mixture is -
" hazardous; . - ‘
= (ii)Ha amxmrehasamt been tested as
,:a whole to determine whether the
~- mixture is a health hazard, the mixture
- ghall be-agsumed to present the same
“heaith hazards-as do the components
. ‘which comprise-one percent (by weight
. -or volume) or greater.of the mixture,
except that the mixture shall be
_assumed to presenta camnegenic
.- hazard if it contains a dn
- concentrations of 8.1 percent urm

" “which is considered to be-a-carcinogen =
; - additionally ensure that the hazard
_- (iii}.If a mixture has not been tested as-

‘under paragraph (d){4) of this-section

-a'whole to determine whether the
- mixture is a physical hazard, the
~chemical manufacturer, importer, or
employer may use whatever .~
scientifically valid data is‘available to -
_evaluate the physical hazard potent;al
:of the mixture; and,
~ - {iw) i the chemical mmfam
; importer. or employer has evidence to

“indicate.that a component present in the -

- mixture in concentrations oﬁecﬂhnn
_anepercem(ormthecmaf :

: rpemmhleexpomelimtmamm -
: ’i‘hreshold Limit Value, or could present

a keal»th'hazaf;d to employees in those
ations, the mixture shall be
“to present the same hazard.
(6) Chemical manufacturers, -
importers, or employers evsluating
chemicals shell describe in writing the
procedures they use to determine the
hazarda of the chemical they evaluate.
The written procedures are to be made-
available, upon request, to employees.
their designated representatives, the
Assistant Secretary and the Director.
The written description may be-
incorporated into the written hazard
communication program required under
paragraph {e} of this section.

-~{e) Written hazard communication
program. (1).Employers shall develop, -
implement, and maintain at the- :
workplace; a written hazard
communication program for their
workplaces which at least describes
how the criteria specified in paragraphs

" assumee

g r(ﬂ. {g), and (h) of this section for labels
-and other

forms of warning, material
safety data sheets, and employee -
‘information-and training will be met,
and which also includes the following:
(i) A list of the hazardous chemicals
known to be present using an identity -
that is referenced on the-appropriate
material safety data sheet {the list may.
be compiled for the workplace as a
é:le or for mdmdual work areas);
n
< {if) Theme&ods&emplmymmﬂ use

e o inform employees of the hazards.of

non-routine tasks (for example, the
cleaning of reactor vessels), and the
hazards associated with chemicals
contained in- unlabeled pipes in ﬂmr
work areas. = -

{2). Muitmwlayef wofkplaces
Employers who produce; use, or store
hazardous chemicals at-a workplace in
such a way that the employees of other
employer{s) may be-exposed {for
example, employees of a construction
contractor working on-site) shall

communication programs developed and

o xmglemenﬁed nnder this paragraph {e}
" include-the §

- {i} The mmuds the. employer will use
to provide the other employer(s) with a
copy of thg mt,u&lsafetydata sheet,
or to make it available at 8 central

“location in the wnﬁ@iam;fnrsach
hazardous chemieal the-ather

employer(s)’ employees may beexposed
1o while working; - -

- (ii) The methods the empioyc wiﬂmA
to inform the other employer{s) of any -

precautionarymeasures that need to be

3 taheatew@cyeesduﬁng&e

workplace’s normal sperating

‘ - ‘conditions and in foreseeable -
‘ emexgenme&and e

(iii) The methods the employer will
use to inform the other employer(s} of
the labeling system nsed in the

~workplace.

(3) The employer may rely on an

- existing hazard communication program

to comply with these requirements,

- provided that it meets the criteria

established in this paragraph (e). -

(4) The employer shall make the
written hazard communication program
available, upon request, to employees,
their designated representatives, the
Assistant Secretary and the Director, in
accordance with the requirements of 29
CFR 1910.20(e). -~

l'i Henmy of the hazardous
chemical(s); -

(ii) Appropriate hazard warnings; and
_(iii) Name and address of the chemical

" manufacturer, importer; or other

responsible party.

_{2) For solid metal (such as a steel -
betm or a metal easting) that is not
exempted as an article due to its

- downstream use, the required label may

be transmitted to the customer at the
time of the intial shipment, and need not
‘be included with subsequent shipments
ta the same employer unless the
information on the label changes. The
label may be transmitted thh the initial
shipment itself, or with the material
safety data sheet that is to be provided
prior to or at the time of the first -
shipment. This exception to requiring
labels on every container- -of hazardous
chemicals is only for the solid metal

- -itself and does not-apply to-hazardous

chemicals used in conjunction with, or
known to be present with, the metal and
to which employees handling the metal

may be exposed (for es(ample, cutﬁng
ﬂuxds or lubricants). -

(3) Chemical manufacturers, - k
importers, or distributers shall ensure
that each-container of hazardous
chemicals leaving the workplace is
labeled, tagged, or marked in
accordance with this section ina - -
manner which does not conflict with the

.requirements of the Hazardous

Materials Transportation Act (49 U.S.C.

1801 8t seq.} and regulations issued
‘under that Act by the Department of

regulated-by OSHA in-a substance- -

/ rspecific health standard, the chemical

manufacturer, importer, distributor or
empleyer shall ensure that the labels or
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other forms of wammgawd arein
accordance with therequementsoi :
that standard. .
. (5) Except as. provgded in paragraph&
(f)(6)-and (£}{7) the employer shall- -
ensure that each container of Mﬂs

_chemicals in the wmkplac&w@sled;

tagged or marked with

information: . - ’ A
(i) Identity of the hazazdmw P

chemical(s) conlained therein; and -
(ii) Appgqpﬁa&hzard warnings. -
(6] The emploger may use signs,

) placax:ds. process sheets, batch tickets,
~ operating procedures, or other such
_writtén materials in lieu-of affixing

labels to individual stationary process
containers, as long as the alternative
method identifies the containers to-.
which it is apphcable and conveys the
information required by paragraph tf)(5) -
of this section to'be on a label. The-
written materials shall be reaf}x!y
accessible to the employees in their
work area th:unghout mkm:kﬁxﬁ.
{7} The émployer is
label portable containers.into which

Ry -hazardouas chemieals are transferred -
from labeled containers; and which are
.- intended only for the immediate use of

the employee who petforms the: HW
(8) The employer shall: not remove or:

deface existing labels on i

containers of hazaidous- ehﬁmsais.

. unless the container is immediately -

marked with the required: mformaﬁon
(9) The employer shall ensure that -

" labels ot other forms of warning are

legible, in English, and prominently
displayed on the container, er readxly
available.in the work area thronghout
each work shift. Employers having .
employees who speak other languages
may .add the information in their . .
language to the material presented, as

long as the mformatxon is preseaiedu: .

English as well.-
(10} The chelmcal mann&cmrer i
importer, distributor or employer need

not affix new labels to comply with this

section if existing labels already convey.
the required information. -

(8) Material safety data sheets. (1)
Chemical manufacturers and importers
shall obtain or develop a material safety
data sheet for each hazardous chemical
they produce or import: Employers shall

. ‘have a material safety data sheet for

each hazardous chemical whleh they
use.

(2) Each material safety data sheet
shall be in English and shall contain at
least the following information:

(i) The identity used on the label, and,

except-as. provided for in paragraph {i)
of this section on trade secrets: - .
{A) If the hazardous chemical is a

- single substance, its chemical am'l

common name(s},

requiredta»,

*_characteristies of therhazardous

¥

“.(BYIf the hazardous chemicalis a
mixture which has been tested as a

- whole to detérmine its hazards, the

ch'emical and common-name(s) of the
ingredients which-contribute to these

 known hazards; and the commen

name(s}oﬂhe:mixh&gitse}i:for;: :

{(C) If the hazardous chemical is a
‘mixture which has net been teste&as &
whole:

of all i -which have beea
determined to be health hazards, and
which comprise 1% or greater of the -
composition, except. that chemicals
identified as carein gunder - - -
paragraph (d){4) of this-section &h&ﬁ‘he
listed if the eoncentrations are 0:1%: ot
greater and; -

(2) The MmWn namefs)

of all ingredients which have been

- .determined to be health hazards, and

which comprise less than 1% (0.1% for
carcinogens) of the mixture, if there is

evidence that the Aingredient(s) could be

released from the mixturein =~ -
congenirations which would-exceed an

established OSHA permissible-exposure -
-limit or ACGIH Threshold Limit Value,

oreould present: ahealth Bazard to-
employees; and,’

(3} The chemical and’ cominon. name{si :
»of all ingredients which bave been -

determined to present a physical bamnk
when pregent in the mixture; -
(iiy Physical and chemical -

chemxca} (such as vapor pressure. ﬁash
point); - -
(i) The physxcai hazards of the ™
hazardous-chemicat; in ﬁe i

potential for fire, exp%asmn, and
- reachivi

ty:
{iv) The health kazards ofthe
hazardous chemfeal, including signs and
symptoms of exposure; and any medical

- gonditions which-are generally -

recognized as being aggravated by
exposure te the chemical;
(v) The primary-route(s) of- entry'

{vi} The OSHA péermissible exposure

limit, ACGIH Threshold Limit Value,
and any otherexpésure Himit used or
recommended by thechemical =~ - -

.manufacterer, importer, or-employer

preparing the material safety data: sheet
where available;

{vii) Whether the hazardous chemical
is listed in the National Toxicology
Program (NTP} Annual Reporton .
Carcinogens (latest edition) or has been
found to be a petential carcinogen in the
International Agency for Research on
- Cancer {IARC) Monographs (latest
editions), or-by OSHA; - -

-(viii) Any generally apy!lcab!e
precautions for safe handling and use
which are known to-the chemical
manufacturer, importer or-employer

1) 'I‘he cﬁm&l and common names(s) :

preparing the material safety data sheet :

-inclading appropriate hygienic practices;

protective measures during repair and

-mainténance of contaminated-

equipment, and procedures for clean-up
of spills and teaks; *

(ix) Any generally applicable control”
measures which are known to the :
chemical manufacturer, importer or
employer preparing the material safelx
data sheet, such as appropriate = -~ -
engineering controls, work practices,. or '
personal protective equipment;

{x) Emergency and first aid
procedures;. o

“{xi)- The date of preparation of the

* material safety data sheet or the last
~ change to it; and,

{xii] The name, address and telephone '

‘pumber of the chemical manufacturer,

importer, employer or other responsible
party preparing or distributing the -
material'safety data sheet, who can
provide additional information on the:
hazardous chemical and appropriate

" emergency procedures, if necessary.’

(3) If not relevant information is found
for any given category on the material
safety data sheet, the chemical

. marmfacturer impeorter or employer -

the material safety data sheet
shall mark it to indicate that no. .
applicable information was found.

. {4) Where complex mixtures have -
similar hazards and contents {i.e. the

. .. .chemical ingredients are essentially the -
_.same, but the specific composition -

varies from mixture to mixture), the
chemical manufacturer, importer or’
employer may prepare one material . -
safety data sheet to apply to all of these :
similar mixtures. . e
{5) The chemical manufacturer. :
importer or employer preparing the
material safety.data sheet shall ensure
that the information recarded- accutately
reflects-the:scientific evidence used in.
making the hazard determination. If the

-.chemical manufaetarer, importer-or- .-

employer preparing the material safety -
data sheet becomes newly aware of any
significant information-regarding the -
hazards of a-chemical, or ways to

: protect against the-hazards, this new : - -

information shall be added to the .
material safety data sheet within three
menths. If the chemieal is not currently
being produced or imported the
chemical manufacturer or-importer shall
add the information to the material
safety data sheet before the ehemicat is
introduced into the workplace again.

(8) Chemical manufacturers or
importers shall ensure that distributors
and empleyers are provided an - :
appropriate material safety data sheet
with their intitial shipment, and with-the
first shipment after a material safety
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data sheet is updated. The chemical
manufacturer or importer shall either
- provide material safety data sheets with
-the shipped containers or send them to
the employer prior to or at-the time of
the shipment. If the material safety data
sheet is not provided with a shipment
that has been labeled as a hazardous
" chemical, the employer shall obtain one
from the chemical manufacturer,
importer, or distributor as soon as
- possible.
(7) Distributors shall ensure that
.. material safety data sheets, and updated
- information, are provided to ether
distributors and employers. Retail
distributors which sell hazardous
. chemicals to commercial Gustomers
-shall provide a material safety data
sheet to such employers upon request,
~ and shall post a sign or otherwise inform
them that a material safety data sheet is
available. Chemical manufacturers,
 importers, and distributors need not
provide material safety data sheets to
retail distributors which have informed
- them that the retail distributor does not
sell the product to commercial
customers or open the sealed container
ta.use it in their own workplaces.
{8) The employer shall- maintain
copies of the required material safety-
. data sheets for each hazardous chemical
- in the workplace, and shall ensure that

‘they are readily- accessible during-each”
work shift to employees when they are. '

- -in their work-area(s).
- (9) Where employees must travel

.. between workplaces during a workshift,

Le., their work is carried out at more
than one geographical location, the
material safety data sheets may be kept

. at a central-location at the primary
workplace facility. In this situation, the
employer shall ensure that employees
can immediately obtain the required

" information in an emergency.

(10) Material safety data sheets may
be kept in any form, including-operating

. procedures, and may be designed te -

- cover groups of hazardous chemicalfin
a work area where it may be more - -
appropriate to address the hazards of 8

. process rather than individual . i
bazardous chemicals:However, the -
employer shall ensure that in all cases
the required information is provided for

each-hazardous chemical, and‘is readily
accessible during each work shiftte ™
employees when they are in in then‘

- _work areas(s).

(11) Material safety data sheets shall :
also be made readily available, upon .
request, to designated- representatlves
"and to the Assistant Secretary, in :

.-accordarnce with the requirements of 29
----CFR:1910.20 (e). The Direetor shall also

-.be given access to material safety data
<. sheets in the same manner. - s

. communication program developed by

(h) Employee mfvrmatlon and
‘training. Employers shall provide
employees with information and training
on hazardous chemicals in their work
area at the time of their initial.- -
assignment, and whenever a new hazard
is introduced into their work area.

(1) Information. Employees shall be
informed of:

-(i) The requirements of this section;
-(ii) - Any operations in their work area
where hazardous chemicals are present;’

and, :

(iii) The locatmn and availability of
the written hazard communication -
program, including the required list(s) of

. hazardous chemicals, and material

safetydata sheets required by this '
section. :

{2) Training. Employee training shall
include at least:

(i) Methods and observations that
may be used to detect the presence or
release of a hazardous chemical in the
work area (such as monitoring
conducted by the employer, continuous
momtorfng devices, visual appearance -
or odor of hazardous chemicals when -
being released, etc.);

(ii) The physxcal and health hazards of

the chemicals in the work area;

(iii} The measures employees can take
to protect themselves from these
hazards, including specific procedures

- the employer has’ 1mplemented to-

- protect employees from exposure to '
~~bazardous chemicals; such as. - g
- appropriate work practices, emergengy .

procedures, and personal protective:.

- equipment to be used; and,

(iv) The details of the hazard .

the employer.including an explanation
of the labeling system and the material
safety data sheet, and how employees
can obtain and use the appropriate
hazard information..-

(i) Trade secrets, (1) “The chemical
manufacturer, importer, or employer
may withhold the specific.chemical
identity, including the chemical name
and other specific identification of a

+hazardous chemical, from the material
- a%g:ta sheet, provided that: -

claim that the mformatmn

wﬁ&eﬁfs a trade secret can be

(iii) The matermtgafety data sheet

_indicates that the specific chemical
" identity is being withheld

as a trade

{iv) The spe‘mflc chémieai idenuty is

made gvailable to health gmfessxonals. .

emplqugs, and designated -

‘health professional (i.e. physician,

~_the health effects of exposure,

. representatives in accordance with the
.applicable provisions of this paragraph. -

(2) Where a treating physician or
nurse determines that a medical
emergency exists and the specific
chemical identity of a hazardous ;
chemical is necessary for emergency or ' 2
first-aid treatment, the chemical
manufacturer, importer, or employer
shall immediately disclose the specific
chemical identity of a trade secret
chemical to that treating physician or
nurse, regardless of the existence of a
written statement of need of a i
confidentiality agreement. The chemical
manufacturer, importer, or employer -
may require a written statement of need

~and confidentiality agreement, in

accordance with the provisions of
paragraphs (i)(3) and (4) of this section,
as soon as cifcumstances permit.

(3) In non-emergency situations, a
chemical manufacturer, importer, or
employer shall, upon request, disclose a
specific chemical identity, otherwise
permitted to be withheld under
paragraph (i)(1) of this section, to a

industrial hygienist, toxicologist,
epidemiologist, or occupational health .
nurse) providing medical or-other o
occupational health services to exposed =
employee(s), and to.employees or ) S i
designated ne;;resentatlves. if:

(i) The request is-in writing;

(ii) The request describes with
reasonable detail ene or more of the

- follewing occupational health needs for i ~
- the information: 5

(A) To assess the hazards of the

-+ chemicals to which employees will be
.- exposed; :

-(B) To conduct or assess sampling of -
the workplace atmosphere to determine
employee exposure levels;

(C) To conduct pre-assignment or
periodic medical surveillance of
exposed employees; :

(D) To provide medical treatment to
exposed employees; - -

(E) To select or assess appropnate - et
personal protective equipment for s
exposed employees;

- (F) To design or assess engineering S CITE
controls or other protective measures for e

-exposed employees; and,

{G) To conduct studies to determme , saik

{iii} The request explains in'detail

‘why-the disclosure of the specific '

chemical identity is essential and that, -
in lieu thereof, the disclosure of the -

- following information to the health

professional, employee, or designated- -
representative, would not satisfy the
purposes described in paragraph (1](3}(11)
of this section: -~
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(A) The pmpemes and eﬁects of the -
chemical; ;

(B} Measures for contrpllmg workera
exposure to the chemical; -

(C) Methods of monitoring and *
analyzing worker exposure to: ﬁm"
chemical; and, i

(D) Methods of :Iiagxmmgﬁnd i
treating harmful exposures: tothe -
chemical;

(iv) The request inchides-a descnption :

of the procedures to be used to-maintain
the confidentiality of the disciosecl
information; and,. =

.. fv) The healﬁhpmfessrena}.and the

iﬁ empioyermeontracturaﬂh&sewxces of
-" the health professional (i.e. downstream

employer, labor organization, or.
individual emgloyae), emp!oyee or -

des:gnated i :

' alityr-agteement that.
" the health professtoui. employee, or
. designated representative, will not use
the trade secret information for any
purpose other than the health reed(s}
asserted and agree not to release the -
information under any circumstances..
other than to OSHA, as provided in

paragraph {i){6) of this section; except as.

anthorized by the terms-of the.

agreement or by the chemical . .z .

manufacturer, importer, or employer. :
(4) The confidentiality agreement’ -

-autherized by paragraph {1){3)(‘v] oi this :

* gection:

{i) May restrict the use of the
information to the health purposes
indicated in the written statement of
need;

- (ii) May provide for appropriate legal
remedies in the event of & breach of the
agreement, including stipulation of a
reasonable pre-estimate of Iikely
damages; and,

(iii) May . net include requirements: fcr ‘

_ the posting of a penalty bond.

(5) Nothing in this standard is meaat
to preclude the parties from
non-contractual remedies to the extent
permitted by law.

(6) If the health professional,
employee, or designated representative
receiving the trade secret information
decides that there is a need to disclose it
to OSHA, the chemical manufacturer,
importer, or employer who provided the
. information shall be informed by the

- ~-health professional, employee. or
- designated representative prior to, or at
~ the same time as, such disclosure.

(7) H the chemical manufacturer,
importer, or employer denies a written
request for disclosure of a specific
chemical idéntity, the denial must:
(i) Be providéd to the health.

professional, employee, or designated
representative, within tlﬁx‘tydnxs of the -
request;

(ii) Be in wntmg.

. employee. or desi
has demonstrated a
- profect the confiden

(iii} Inclide evidence to support the
claim that the specific chemical identity-

- ig-a trade secret;

(iv} State the specific 1 reasons why the

" request is being denied; and,

{v} Explain in detail how alternative -
informatien may satisfy the specific
medicalor occupational bealth need
without feveahns the specific chemma!
1denhty

(8) The: healﬁ: grofessional, employee
or designated:representative whose
request for information is denied under
paragraph (i)(3} of this section may refer

the request and the written denial of the:

request te OSHA for consideration... .
(9) When a health professional, -~ .. .

employee, ordesignated repnsan'twm :

refers the denial to OSHA. under -

. paragraph (i)(B)af this section, OSHA
shall consider tke evidence to detemtne—

i
3] The chemnc&l manufacturer,
importer, or employer has supported the.
claim that the specxﬁc chemical identity
is a trade secret

(ii) The. health professwnai. empleyee.f

ordeaxgnated:epresentanvehas
ed the claim that there isa

: me ical o2 oema:ahona! health need fo:e .
' the information; and, -

(iif) The health professwnal :
ted representative

Y-
(10}{i) H.OSHA determines that the

. specific chemical identity requested

under paragraph (i}{3) of this section is

not a bona fide trade secret, or that it is

. a trade secret, but the requesting health
professional, emplayee, or designated .

. representative has a-legitimate medical

or occupational health need for the
information, has executed a written
confidentiality agreement, and has.
shown adequate means to protect the
confidentiality of the information, the
chemical manufacturer, importer, or
employer will be subject to citation by

OSHA.

(iflfa chemical manufacturer, -

- importer, or employer demonstrates to v

OSHA that the execution of a.
confidentiality agreement would not
provide sufficient protection against the
potential harm from the unauthorized
disclosure of a trade secret specific
chemical identity, the Assistant
Secretary may issue such orders or
impose such additienal limitations or
conditions upon the disclosure of the -
requested chemical information as may
be appropriate to assure that the

" occupational health services are

provided without an undue.risk of harm
to the chemical manufacturer, nmporter.
or employer.. -

- (11} If a citation fora failure to release
specific chemical identity information is

3 natemeanstna e

contested. by the chemical manufacturer;
importer, or employer, the matter will be
adjudicated before the Occupational
Safety and Health Review Commission.
in accordance with the Act's =~ . -
enforcement scheme-and the apphcable«-’
Commission rules of precedure. In =~ -
accordance with the Commission rules;
when a chemical manufacturer,
importer, or employer continues to.
withhold the information during the - :
contest, the Administrative Law Judge -
may review the citation and supporting
docunientation in-camera or issue

- appropriate orders to protect the:
" confidentiality or such matters, -

{12} Notwithstanding the existence of _

. “atrade secret ‘claim, a chiemical

manufactuter, importer, or employer

‘'shall, upon request, disclose to the

Assistant Secretary any information

‘which this section requires the chemical- o

manufacturer; importet, orempioyer to

‘make available: Where thereis a trade. -

secret claim; such claim shall‘be made: .
no later than at the time the infcnnaﬁon

is provided o the'Assistant Secretary so ]

that suitable determinations of trade -

secret status can be made and the: -~~~ -
‘.necessaryprotectﬁorrscanba PEROA

iented. ’
(mﬂeﬂnns in this paragtaph shallbe -3
zequiring the disclosure: -

-constmeda:
under gny citcumstances of precessor -

percentage of mixture informaﬁon whlch .
is a trade secret;

(i) Effective dates. (1) Chemu:a!
manufacturers, importers, and -

- distributors shall ensure that matetlal

safety data sheets are provided with the -

- next shtpmem of hazardous chemicals

to employers after September 23, 1987.
(2) Employers in the non-
manufacturing sector shall be in -
compliance with all provisions of thia.
section by. May 23,1988. {Note: -

" Employers in-the manufacturing sector '
- (SIC Codes 20 through 39) are already. -

required to be i in comphance thh this
section.) :

Aypend:xAmi-———-ﬂeathmrd
Definitions (Mandatory).

Although safety hazards related to the ~
physical characteristics of a chemical can be

.objectively defined in terms.of testing.
requirements (e.g. flammability), health -

hazard definitions are less precise and more
subjective. Health hazards may cause
measurablé changes in the body—such as
decreased pulmonary function. These-

- changes are generaliy indicated by the - -

occurrence of signs and symptoms in the
exposed employees—such as shortness of -
breath, a non-measurable, subjective feeling.
Employees exposed to such haurda must be-
apprised of beth the change in body &mction :

‘and the-signs and symptoms that may occur

to signal that change.”



pohcym forbm;gmgnutanew madefur

- the like. A trade secret is a process or device

for continuous use in the operations of the

.- business. Generally it relatesto-the
‘production of s, as, for example, a

- machine or formula ior the production of an

“article. It may, however, relate to the sale.of -

.= " goods or te' other operations in the business,
. “such as-a code for determining discounts,

. cataleguerora list-of specialized customurs, -
- or a method of bookkeeping or other office
-management. -
" Secrecy. The subject matter ofa trade
" secret must be secret. Matters of public -
. ‘knowledge or of general knowledge in an
- industry cannot be appropriated by one as
- - - his secret. Matters which are completely
disclosed by the goods which one markets
“cannot be his seeret. Substantially, a trade
.secret is-known only in-the particular

‘thatonly the- ‘of the business know
© . He may, without Iosing his protection,
- * communicate it {o employees invelved in its
- - ‘uge;He may likewisé communicateftte -
= = ‘others pledged to secrecy. Others may also -

- ‘knowof it independently, as.- !orexample
. .- when they-have discovered the process or -
.-+~ formula by independent inyention-and are

.- keeping it secret, Nevertheless, a substantial

" “element of secrecy must exist, so that, except

% ~~bythnuseofmpmpum m)ﬂd*be“

quiting the information. An -
exact definition of a:trade secretisnot
possible;:Some factors to-be considered in-
“determining whether given information {s

- Ahe information is known ontside ofhis
.. “business; {(Z) the extent to-which:it is known
.- by employees and others involved in his

buginess: [3) the extent of measures taken by

-+ him te guard the sécrecy of the information;
- == {4) the value of the information to him and his
- competitors; (5) the amount of effort or
~ money expended by him in developing the
© -information; (6} the ease or difficulty with
"+ - 'which the information could be properly
. ‘acquired or duplicated by others, -

~Novelty and

properly
rebatés or other concessions in a price list or

‘busiress in-which it is used. It is not requisite . om whois subject to fiabi

on#’s trade secret are: {1} The extent to whic!r )

abedyinﬁ'gipete;i inthe

pttoraﬂoromwhickilmereig&meehaﬁcal :
-improvement that a good miecharic canmake.” -~
hraxﬁnkmnamiﬂhﬁn :
_ -vThtradesecretas theyam‘&rpaﬁem&blkty

_These ;

3 are essential to. -
patentability because a patent protects .
against unlicensed use of the patented device

: orproeessevanbyoncwheduwmn :
through independent research. The - -
patent monopoly is & reward to the inventor. -
* - But such is not the case with a.trade secret. -
_Rts protection is not based on a policy of

rewarding or otherwise encouraging the . .
development of secret processes or devices.
‘The protection is merely against breach of
faith and reprehensible means of learning -

another’s secret. For thig limited protection it
.18 not appropriate to require also the kind of
... pevelty and invention whicliis a requisite of

oy gatentebiﬁty The nature of the secretis, - -
- -hewever, an important factor in determining

the kind of relief that is-appropriate against
aunder-the rule -
stated in this section. Thus, if the gecret

consists ofadevweorprooeu whichis a -

novel invention, one who acquires the secret -
wrongfully is-ordinarily enjoined fromfurther -

use of it and is required to.aceount for the
profits derived from his past wse If; on the
other hand, the secret consists o

make without resort to.the-secret, the

< wrongdoer's liability {nay be limited to

damages;and as ngwxfuhuehse
of the iniprovements made with thedxdofthe
‘sécret may be inappropriate. . -

“8. Section 1915.97 wcmld be revssed to
“Fead as follows:

U§m7 mmmm

The provisions of this section shall

- apply to ship repairing, shipbuilding and

shipbreaking; except where indicated
otherwise.

(a) The employer shall prov:de all
necessary ‘controls, and the employees -

shall be protected by suitable personal 3

protective equipment against the

- .specific precautions
Subparts B, €, and Eaﬁﬂm part.

kazardg xdgmiﬁeé underi 1915.89 of
ﬁuspar! -and these hazards
are wedm :

* {8) The employer shall provide
adequate washing facilities for

- employees engaged in the application of

paints-or coatings or in bther operations -
where contaminants can, by irigestion o
absorption, be detrimental 1o the health

of the employees. The employer shall -

- encourage good personal hygiene - Do
: _practices by informing the employees of

- the need for removing surface .
" contaminants by thorough washmg or

hands and face pxtior to eahng or
smoking. .
:(c) The empioyer shall net pemut

-employees to eat or smoke in aress
deetgomg surface preparation or -~

here shipbreaking

preservation dr w.
operations produce atmcsphenc’

contaminants.
{d) The employer shall not penmt

~ employees engaged in ship repair work g

an avessel to wark in the immediate

-vicinity of uncovered garbage and shall
_ensure that employees working beneath -

or on the outboard side of a vessel are _

‘improvements:that a geod mechamc can ———— not. subject o contamination by

dramagem waste from overboard—

- aetintgen::

(e) No minor mﬂer 18 years of age

" shall be employed in shipbreakmg or

related employments.
9. Section 1928.21 would be amended

" by adding paragraph {a}{5) as follows:
§ 1928.21 WMM ”CFR -

- Part 1910,
(a]n * i o
R {5 ] Hazard communicahon—
§ 1910.1200.

[FR Doc. 87—19137 Flled 8r-19—87 8:45 am}
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