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B. Guilt Without Proof of Wrongdoing

At least one court has interpreted material support laws in a way that
relieves prosecutors from having to prove that a charity provided donations
directly to a designated foreign terrorist organization. In United States v. El-
Mezain ("Holy Land Foundation"), a Texas federal district court instructed the
jury that providing humanitarian aid to nongovernmental groups abroad that are
not designated as terrorist organizations makes American charities and their
officers guilty of § 2339B if those groups are later shown to be fronts for, or

212controlled by, a designated terrorist organization. The Holy Land
Foundation defendants were convicted based on their donations to local
zakat2 13 committees that provided direct humanitarian aid to impoverished
Palestinians in the West Bank and Gaza.2 14 The zakat committees, which have
never been designated as terrorist organizations, were indi enous nonprofit
organizations with necessary networks for distributing aid. Indeed, the
United States Agency for International Development ("USAID") and the

212. The district court instructed the jury as follows:
To find a defendant guilty of the crimes charged in Counts 2 through 10, you must
find that the government has proven each of the following elements beyond a
reasonable doubt: First: that the defendant under consideration knowingly
provided, or attempted to provide, the material support alleged in the count under
consideration to the entity listed in that count; Second: that the entity listed in the
count under consideration was controlled by Hamas or that the defendant under
consideration was attempting to provide support to Hamas by providing or
attempting to provide the support to the entity listed in the count under
consideration; Third: that the defendant under consideration either knew that
Hamas was designated as a foreign terrorist organization, or he knew that Hamas
has engaged in, or engages in, terrorist activity; and Fourth: that the court has
jurisdiction over the crime charged in the count under consideration.

Amicus Brief of Charities, Foundations, Conflict-Resolution Groups, & Constitutional
Rights Organizations in Support of Defendants & Urging Reversal of Convictions of Counts
2-10 at 9-10, United States v. El-Mezain, No. 09-10560 (5th Cir. Oct. 26, 2010); see also
Ruff, supra note 196, at 476 (stating that despite KinderUSA's specific attempts to structure
its practices to comply with material support laws, it nevertheless stopped soliciting
donations due to FBI surveillance, wiretapping, attempts to subvert employees, and the
government's spreading of malicious information).

213. Zakat, one of the five pillars of Islam, requires that Muslims donate a certain
amount of their annual earnings to charity. See Liz Leslie, Ramadan and Charity: What Is
Zakat?, MUSLIM VOICES (July 28, 2010), http://muslimvoices.org/ramadan-charity-zakat/.

214. See Conviction of Holy Land Foundation Raises Questions, Concerns for
Nonprofits, CHARITY & SEC. NETWORK (Nov. 25, 2008), http://www.charityandsecurity.org/
news/Conviction HolyLandRaises Questions_Concems Nonprofits.

215. See id

466 [Vol. 47:2
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International Red Cross ("IRC") often worked with the same zakat committees
to deliver aid to Palestinians. 216

Despite USAID's and IRC's similar work in the Palestinian territories, the
Holy Land Foundation ("HLF") and its Muslim officers were convicted of
providing material support to Hamas, a designated terrorist group, on account
of donations to the undesignated zakat committees.217 The trial court
erroneously instructed the jury that if some individuals in the zakat committees
were associated with Hamas, HLF's donations constituted material support to
Hamas, even if the American charity lacked knowledge of such associations. 218

Thus, although the government could not prove that HLF's donations were
transferred to Hamas or that HLF had any knowledge of these committees'
alleged ties to Hamas, HLF was found guilty based on its contribution to the
undesignated groups.219 This tenuous and arguably unconstitutional theory of
liability ultimately exposes all American humanitarian aid agencies operating
in conflict zones where designated terrorist groups exist. That USAID can
engage in the same activity without sanction further evinces the politicization
of humanitarian aid.

The serious legal implications of the Holy Land Foundation case caused
twenty of the United States' largest nonprofits and foundations to file an
amicus brief asking the Fifth Circuit to interpret the material support statute to
require proof of knowledge that a recipient of assistance is a designated group
or is controlled by one.220 Amici argued that the district court's jury
instructions denied individuals fair notice of what is prohibited and failed to
require proof of individual culpability.221 Further, amici noted that the district
court's interpretation "jeopardize[d] the legitimate charitable work of countless
foundations and charities throughout the United States." 222 The interpretation
thus expanded criminal culpability such that many organizations engaged in
humanitarian assistance in troubled parts of the world are now exposed to

216. Id ("[Tihe same zakat committees have received aid from the International Red
Cross and the U.S. Agency for International Development.").

217. Id
218. Id.
219. Id.
220. Amicus Brief of Charities, Foundations, Conflict-Resolution Groups, &

Constitutional Rights Organizations in Support of Defendants & Urging Reversal of
Convictions of Counts 2-10, supra note 212, at 1, 21, 23, 25; see also Brief Argues Material
Support Conviction Should Require Knowledge of Terror Connection, CHARITY & SEC.
NETWORK (Oct. 26, 2010), http://www.charityandsecurity.org/news/Brief ArguesMaterial_
Support ConvictionShouldRequireKnowledge of TerrorConnection.

221. Amicus Brief of Charities, Foundations, Conflict-Resolution Groups, &
Constitutional Rights Organizations in Support of Defendants & Urging Reversal of
Convictions of Counts 2-10, supra note 212, at 15-21.

222. Id. at 1.
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prosecution that they can do little to prevent.223 Ultimately, "the [resulting]
chilling effect" will devastate their important work and deny beneficiaries
humanitarian aid.224  Unfortunately in December 2011, the U.S. Court of
Appeals for the Fifth Circuit balked on the issue presented by amici, noting that
no defendants had raised the issue on appeal.225

The amici included large and reputable nonprofit organizations, such as the
Carter Center, the Rockefeller Brothers Fund, the Constitution Project, the
Council on Foundations, and the Samuel Rubin Foundation.226 Their
participation demonstrates these laws' broader adverse consequences,
notwithstanding their selective enforcement against Muslim groups and
individuals.

Although material support laws were initially enforced against Muslim
communities, aggressive prosecution has since spread to other groups as the
government seeks to convince the public that it is actively protecting national
security. The 2010 Supreme Court ruling in Holder v. Humanitarian Law
Project227 brought to light the broad-reaching adverse implications of loosely
drawn and broadly interpreted laws prohibiting material support to terrorism.
The plaintiffs, a former federal administrative law judge and American-based
advocacy groups, sought to persuade the Kurdistan Workers' Party in Turkey
("PKK"), a designated foreign terrorist organization, to move away from
violence.228 While the PKK engaged in violent activities, the plaintiffs
expressly sought to train members to use humanitarian and international law to
resolve disputes peacefully and to petition the United Nations and other
representative bodies for humanitarian relief.229

To the dismay of many peacebuilding and humanitarian aid organizations,
the Supreme Court found that the law criminalizing the plaintiffs' activities was
constitutional.230 The ruling thereby made it illegal for Americans to teach

223. Id.
224. Id. at 1-2; see also David Cole, Op-Ed., Chewing Gum for Terrorists, N.Y.

TIMEs, Jan. 3, 2011, at A21, available at http://www.nytimes.com/2011/01/03/opinion/
03cole.html.

225. United States v. El-Mezain, 664 F.3d 467, 539 n.32 (5th Cir. 2011) (noting that
although "[a]n amicus brief filed by a diverse group of organizations challenge[d] the district
court's jury charge on the substantive violations of § 2339B based on the Fifth Amendment's
Due Process Clause," the issue was not properly before the court because no defendant had
raised the issue).

226. Amicus Brief of Charities, Foundations, Conflict-Resolution Groups, &
Constitutional Rights Organizations in Support of Defendants & Urging Reversal of
Convictions of Counts 2-10, supra note 212, at i-ii.

227. Holder v. Humanitarian Law Project, 130 S. Ct. 2705 (2010).
228. Id. at 2729.
229. Id.
230. See id at 2731; see also Press Release, The Constitution Project, Constitution

Project Dismayed by Supreme Court's Rejection of Constitutional Challenge to Provisions

468 [Vol. 47:2
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collateral rosecution236 for tax, immigration, and other nonterrorism related
charges.23 Many Muslim community members believe that their donations to
Muslim charities invite government scrutiny that may otherwise not have

238occurred. Muslim donors worry that they will become targets of
investigation and prosecution if the government becomes aware of their
donations, especially to charities engaged in humanitarian relief efforts abroad.
They fear that donor lists of Muslim charities, either designated or under
investigation, are a starting point for investigating terrorism, even where there
is no individualized evidence of wrongdoing. 39 Hence these lists are suspected
of serving as the starting point for fishing expeditions in search of terrorists.
Such fears are not far-fetched.

Major donors to Muslim charities report experiencing burdensome tax
audits, denials of citizenship applications, unusually vigorous immigration
enforcement, and surveillance. Major donors have also been targeted for
interviews regarding "their charitable donations and knowledge of Muslim
charities' activities locally and nationally."241  The ACLU, the Asian Law
Caucus, Muslim Advocates, and the Arab American Anti-Discrimination
Committee, among others, have all documented complaints about such
targeting.242 Some of these interviews are involuntary, as they occur at the
border when individuals attempt to return from abroad.243 Others are a result of

guilty in August 2006 to charges of materially supporting terrorism through donations to the
Holy Land Foundation).

236. Collateral prosecution of American Muslim donors involves arrests or
indictments that, while "not officially related to the donors' charitable contributions," are
assumed to have been "prompted by their donations." Id. at 73.

237. See id at 73-75; see also Huq, supra note 21, at 839-40 (noting the Justice
Department's use of inchoate offenses and immigration regulation as a tool in the preventive
counterterrorism model).

238. See Gorski, supra note 188. See generally Aziz, supra note 56.
239. See AM. CIVIL LIBERTIES UNION, supra note 19, at 69-70 (citing a 2005

investigation by the U.S. Senate Committee on Finance that reviewed financial records given
to the IRS, including the donor lists of two dozen Muslim charities).

240. Id. at 73-74 (highlighting the case of Jesse Maali, who was prosecuted for
violations of immigration, employment, and tax law after his large donations to Muslim
charities came to the attention of federal agents).

241. Id. at 69.
242. Id. at 69-73.
243. See, e.g., COUNCIL ON AM.-ISLAMIC RELATIONS, THE STATUS OF MUSLIM CIVIL

RIGHTS IN THE UNITED STATES 2009: SEEKING FULL INCLUSION 19, 27 (2009), available at
http://www.cair.com/Portals/0/pdf/CAIR-2009-Civil-Rights-Report.pdf (noting cases of
Muslims who were stopped at border crossings and detained for hours without explanation);
Oralandar Brand Williams, CAIR Says Muslim Americans Harassed when Crossing Border,
DETROIT NEWS (Mar. 25, 2011), http://www.detnews.com/article/20110325/METRO/10325
0392/CAIR-says-Muslim-Americans-harassed-when-crossing-border (reporting a call for a

470 [Vol. 47:2
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ubiquitous FBI requests for voluntary interviews, which many community
members accept without legal representation as an earnest, but ill-advised,
gesture to prove their innocence. The ACLU, for instance, "has documented
reports of law enforcement targeting of Muslim donors in Texas, Michigan,
New York, Virginia, Florida, Louisiana, California, Minnesota, Missouri, and
Wisconsin for 'voluntary' interviews." 244 And other interviews occur abroad
when individuals are prohibited from returning to the United States after trips
to Muslim communities. 2 45 Adding to mistrust among Muslims is the fact that
interviews sometimes result in criminal charges for material false statements
unrelated to terrorist activities.246

D. Feasible Solutions Rejected by the Government

In response to this problematic process, a broad coalition of highly
regarded nonprofit organizations has urged the Department of the Treasury to
amend its Anti-Terrorism Financing Guidelines to reflect the industry's own
body of "best practice" guidance for charities in the U.S. and abroad.247

Moreover, the Charity and Security Network has developed model rules to
protect the due process rights of U.S. charities during the designation and
investigation process.248 Such protections are necessary because current law
prevents a designated249 nonprofit organization from meaningfully defending
itself from allegations of supporting terrorism. Once an organization is
designated, its assets are frozen without notice or an opportunity to defend

federal investigation into the routine harassment of Arab and Muslim Americans at U.S.
border crossings).

244. AM. CIVIL LIBERTIES UNION, supra note 19, at 69.
245. See, e.g., Nigel Duara, Ore. Man Asks Why He Was Queried by FBI in Tunisia,

YAHOO! NEWS (Feb. 15, 2012), http://news.yahoo.com/ore-man-asks-why-queried-fbi-
tunisia-001231680.html (reporting that the FBI placed a Libyan American on a no-fly list
while he was attempting to return from delivering humanitarian supplies in Libya, then
questioned him about his religious beliefs and his mosque).

246. See, e.g., Islamic Singer Sentenced in False Statements Case, SEATTLE TIMES
(Dec. 14, 2010, 7:30 PM), http://seattletimes.nwsource.com/html/entertainment/2013680098

apusmichiganhamassupport.html (reporting that a prominent Muslim singer, who was also
a Holy Land Foundation representative in 1997 and 1998, pleaded guilty to making false
statements during the immigration process and was deported).

247. Nonprofit Groups End Talks with Treasury About Ineffectual Guidelines,
CHARITY & SEC. NETWORK (Dec. 1, 2010), http://www.charityandsecurity.org/news/
Nonprofit Groups_EndTalksWithTreasuryaboutIneffectualGuidelines.

248. Model Policies for Fair Procedures for Listing and Delisting U.S. Charities,
CHARITY & SEC. NETWORK, http://www.charityandsecurity.org/solutions/modeldue_
processprocedures charities (last visited Jan. 9, 2012).

249. See discussion supra note 56; see also Aziz, supra note 56, at 51-55.
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