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HYPNOTIZED BY IMAGES OF THE PAST:*
DYNAMIC INTERPRETATION AND THE FLAWED MAJORITARIANISM OF
STATUTORY LAW
by Bernard W. Bell**
Introduction
Between 1975 and 1995 dual challenges to a long-standing consensus regarding statutory
interpreting emerged. Under the long-standing orthodoxy, courts functioned as faithful agents of
the enacting legislatures — their primary quest was discerning, and then effectuating, legislative
intent.1 One attack on this orthodoxy, made by conservatives and led by Justice Antonin Scalia,
argued that the subjective intent of legislators lacked relevance and, indeed, provided an
illegitimate basis upon which to interpret statutes.2 Rather, they urged, interpretation should
focus on the statutory text, the exclusive means for creating rights and obligations, and ignore
legislative history. A far different attack, launched by a trio of scholars, questioned the orthodox
assumption (which the new textualists shared) that interpreters should focus solely upon enacting
legislatures. In slightly varying ways, William N. Eskridge, Jr., Guido Calabresi, and Alexander
Alienikoff suggested that interpreters’ constructions of statutes must reflect changes in factual
circumstances or societal values that occur after the statute’s enactment.3 They urged the legal
community to recognize that judges should “update” statutes. William Eskridge’s “Dynamic

*

This phra se is derived from a pass age penn ed by Br itish cultural historian Robert H ewison: “If the on ly
new thing we h ave to offer is an improved version of the p ast, then today c an only be infe rior to yesterd ay.
Hypnotised by images of the past, we risk losing all capacity for creative change.” ROBERT H E W I SO N , T H E
H ERITAGE I NDUSTRY , Introduction (1987) , reprinted in C OLUMBIA W O R L D B OOK OF Q U O T A T IO N S (1996).
**

Professor and Herbert Hannoch Scholar, Rutgers Law School (Newark). I wish to thank my colleague
Carlos Gonzalez for his insightful comments on this article, Brett Last (Class of 2003) for his assistance in providing
research in connection with this article, and Ana Alba (Class of 2002) and Thomas Zaszewski (Class of 2003) for
their cite-checking.
1

See W ILLIAM N. E SKRIDGE, J R ., D YNAMIC S T A T U T O RY I N T E R P RE T A T IO N 13 (199 4); Berna rd W. B ell,
Legislative History Without Legislative Intent: The Public Justification Approach to Statutory Interpretation, 60
O H I O S T . L.J. 1, 3, 63 -64 (199 9); Peter L . Strauss, The Common Law an d Statutes, 70 U. C OLO . L. R EV . 225, 229
(1998).
2
3

See, e.g., Be ll, supra note 1, at 48-62.

E SKRIDGE, supra note 1; G U I D O C ALABRESI, A C O M M O N L AW FOR THE A GE OF S TATUTES 59-65 (1982);
T. Alex ander A leinikoff, Updating Statutory Interpretation, 87 M I C H. L. R E V . 20, 20-21 (1988); William N.
Eskridge , Jr., Dynamic Statutory Interpretation, 135 U. P A . L. R EV . 1479 (1987).
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Statutory Interpretation,” which appeared in 1987, stands as a seminal article because of its status
as an elemental text of this second challenge to interpretive orthodoxy.
One major criticism frequently leveled against dynamic interpretive approaches (like
those of Calabresi, Eskridge, and Alienikoff) focuses on the role such theories force courts to
assume. Courts occupy an anomalous place in democratic government. The judiciary can lay
claim to little democratic pedigree, yet engages in law-making functions in constitutional,
statutory, and common law contexts. When engaging in judicial review, which exists largely to
restrain the will of the majority, judges engage in a counter-majoritarian function. Debates
regarding the justification for and appropriate scope of such counter-majoritarian judicial review
have long dominated scholarly and judicial constitutional law discourse.4 Courts face a less
dramatic, but still troubling, “non-majoritarian” difficulty when addressing statutory or common
law questions.5 In such cases, judges rarely intentionally frustrate majoritarian lawmaking (as
they do when engaging in judicial review), but, nevertheless, establish legal principles without
majoritarian support. Thus critics of dynamic interpretation argue that the assertion of the power
to engage in lawmaking independent of a role as the legislature’s honest agent clashes with the
courts’ non-majoritarian status.6
I will argue that statutory law may also be non- or counter-majoritarian. First, in Part I, I
will review the courts’ non-majoritarian features. In Part II, I will explore the non-majoritarian
features of statutory law resulting from both: (1) the requirement that legislatures reduce their
policies to writing, in the form of generally applicable statutes, and (2) the continued operation of
statutes, after the enacting legislature’s departure from office, until advocates of their repeal or

4

A LEXANDER B ICKEL, T HE L EAST D ANGEROUS B RANCH 19-20 (2 d ed. 19 86); J O H N H ART E LY ,
D E M O C R A C Y A ND D ISTRUST: A T HEORY O F J UDICIAL R EVIEW 4 (1980 ); see gene rally Bernard W. B ell, Byron R.
White, Kennedy Justice, 51 STAN . L. R EV . 1373, 1 381 & n.65 (19 99)(colle cting source s).
5

Bernard W. B ell, The Wide World of Torts: Reviewing Fran klin & Rabin’s Tort Law and Alternatives, 25
U. S EATTLE L. R EV . 1, 11-12 (2001).
6

E.g., John Co peland N agle, Newt Gingrich, Dynamic Statutory Interpreter, 143 U. P A . L. R EV . 2209,
2245-49 (1995)(reviewing W ILLIAM N. E SKRIDGE, J R ., D YNAMIC S T A T U T O RY I N T E R P RE T A T IO N (1994)); Samuel
Estreicher, Judicial Nullification: Guido Calabresi’s Uncommon Law for a Statutory Age, 57 N.Y.U. L. R EV . 1126,
1164-6 9 (1982 ); Antonin Sc alia, Common-Law Courts in a Civil-Law System: The Role of United States Federal
Courts in Interpreting the Constitution and Laws, in A M ATTER OF I N T E R P RE T A T IO N : F EDER AL C O U R T S A N D TH E
L AW 22, 28-29 (Amy Gutman ed., 1997).
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modification can surmount the formidable obstacles to legislative action. The analysis will thus
raise the question of which of several legislatures that exist over time deserves the courts primary
allegiance. I will suggest that courts have erred in considering the act of reducing a statute to
writing as conferring upon the enacting legislature an entitlement to have its “intent” govern until
the statute undergoes revision. In Part III, I will discuss two conventional interpretive
techniques, namely favoring the later-in-time statute when resolving statutory conflicts and
“extending statutes” by recognizing them as sources of “common law” principles in related
contexts. I will highlight each technique’s potential for enabling courts to “update” statutes, at
least in some circumstances, without resorting to the more radical approaches advocated by
dynamic interpretation’s proponents.

I. Courts As Non-Majoritarian Institutions
Courts are not majoritarian institutions. Appointed judiciaries, like the federal bench and
those of many states, are certainly not majoritarian. Indeed, not only are federal judges
appointed, rather than elected, the Constitution grants them life tenure and salary protection.
In many states, however, at least some judges undergo some form of electoral judgment.7
And increasingly these elections have become vigorous contests focusing on political or
ideological issues.8 In 1986 Chief Justice Rose Bird and two other members of the California
Supreme Court suffered defeat in retention elections because of their rulings in a series of death
penalty cases. Ten years later, both Tennessee Supreme Court Justice Penny White and
Nebraska Supreme Court Justice David Lanphier lost retention elections. White lost her seat

7

32 T HE C OUNCIL OF S TATE G OVERNMENTS : T HE B OOK OF S TATES 135-37 (1998)(tbl. 4.4) [hereinafter
T HE B OOK OF S TATES ]. Electoral review takes the form of either partisan elections, non-partisan elections, or
retention elec tions. Kurt E . Scheuerm an, Comm ent, Rethinking Judicial Elections, 72 O R . L. R EV . 459, 459-64
(1993). Partisan elections involve multiple candidates for each judicial seat and identification of each candidate by
political party. Id. at 460. N on-partisan e lections involv e multiple can didates for e ach judicia l seat, but no ca ndidate
is identified by p arty. Id. at 461. Re tention electio ns are a par t of a merit system e lections in which judges initially
appointed by the governor, must periodically submit themselves to elections in which voters decide whether the
judge sho uld continue in office. Id. at 463. In suc h elections, the j udge runs u noppo sed by ano ther candid ate. Id.
8

Edward A. Hartne tt, Why is the Supreme Court of the United States Protecting State Judges from Popular
Democracy?, 75 T EX . L. R EV . 907, 97 7 n.372 (1997) ; B. Mich ael Dann & Rand all M. Ha nsen, Judicial Retention
Elections, 34 LO Y . L.A. L. R EV . 1429, 1431 (2001); Traciel V. Reid, The Politicization of Re tention Elections:
Lessons F rom the D efeat of Jus tices Lanp hier and White , 83 JUDICATURE 68 (1999).
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after a campaign centered on crime and the death penalty; the campaign against Lanphier focused
upon his rulings regarding legislative term limits and the state’s murder statute. The increasingly
polemic nature of judicial campaign rhetoric has become quite marked.
Nevertheless, for several reasons, judicial elections generally provide judges with little
status as democratic representatives of their “constituents.” First, judges enjoy unusually long
“terms of office” between elections. The terms of state supreme court justices vary in length
from 6 years to 14 years, with judges on the majority of state supreme courts holding office for at
least eight years.9 Almost invariably legislative terms are shorter — electoral reckoning comes
either every two or four years.10 Second, courts, because of their small size, cannot claim to be as
representative as legislative bodies. Small bodies cannot reflect many elements of a diverse
citizenry. State courts of last resort vary between five and nine members.11 The upper chambers
of state legislatures rarely have fewer than 25 members and often contain more than 50; lower
chambers are rarely smaller than 50 and frequently contain 100 or more members.12 Third,
unlike most state legislators, state supreme court justices often run “at large” rather than in
“single-member” districts,13 which arguably further reduces the their representativeness.14
Fourth, due to the nature of the judicial task, only lawyers, a sizable but nevertheless modest

9

T HE B OOK OF S TATES , supra note 7, at 12 9-30 (tbl. 4 .1).

10

Id. at 68 (tbl. 3.3). Legislators in most upper houses have four year terms, while most legislators in lower
houses hav e two year term s.
11

Id. at 129 (tbl. 4.1). Even though there are more state court appellate and trial judges on the various
courts of a state, they generally sit either alone or in small panels.
12

Id. at 68 (tbl. 3.3).

13

Id. at 129 (tbl. 4 .1).

14

Chapma n v. Meier , 420 U .S. 1, 15-16 (1975) ; Henry L. C hambers , Enclave Districting, 8 W M . & M ARY
B ILL R TS J. 135, 14 7 n.47 (1 999); E dward S till, Voluntary Constituencies: Modified At-Large Voting as a Remedy
for Minority Vote Dilution in Judicial Elections, 9 Y ALE L. & P O L’Y R EV . 354, 363 (1991) (“single member district
systems would tie judges to election from small districts composed of many fewer people than would constitute the
electorate in an at-large election system”).
Granted, at-large elections reduc e the representativeness only in the sense that the elected b ody will less
likely to reflect the d iversity of the po pulation (p articularly geog raphically-disp ersed mino rity populatio ns ).
Chapm an, 420 U .S. at 16 n.10 . The electe d body w ill, instead, likely be m ore respo nsive to the do minant grou p in
the electorate . Id. at 16 n.10. And indeed, even at-large voting might not diminish the influence of political
minorities if cou pled with a cu mulative votin g system. Id.; L AN I G UINIER, T YRANNY OF THE M AJORITY:
F UND AMEN TAL F A I RN E S S IN R EPRESENTATIVE D EMOCRACY 14-16 (1994).
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segment of the population, possess the qualifications to hold such offices.15
Fifth, judicial elections fundamentally differ from other elections, because judges must
remain impartial. In judicial elections, candidates cannot make meaningful substantive
commitments regarding their exercise of official powers if elected.16 Thus, the American Bar
Association Model Canons provide that candidates for judicial office should make no “pledges or
promises of conduct in office other than the faithful and impartial performance of the duties of
the office.”17 Substantive pledges and campaign promises form a staple of legislative,
presidential, and gubernatorial campaigns and sometimes prove integral to an elected leader’s
“mandate.”18 More generally, courts have recognized that “to preserve the dignity of the
judiciary,” states may impose upon judicial candidates electioneering restrictions that they cannot
impose on candidates for other offices.19
Not surprisingly, then, political scientists classify judicial elections as low-information
contests — the lack of information about judicial candidates, even among those who actually
vote in such elections, is endemic.20 Only in rare cases, when issues have particular salience, is
15

T HE B OOK OF S TATES , supra note 7, at 13 3 (tbl. 4.3). Ind eed, adm ission to the B ar is an explicit
requirement in most states. Though lawyers also tend to predominate in legislatures, lawyers hold a much higher
propo rtion of judic ial seats than legislative seats. See, George F. Carpine llo, Should Practicing Lawyers Be
Legislators? , 41 H ASTINGS L.J. 87, 89 n.9 (1989)(citing a 1986 survey finding that 16% of all state legislators
identified their occupation as attorneys).
16

ABA M ODEL C ODE OF J UDICIAL C ONDUCT Canon 5 (A)(3)(d )(ii) (2000 ); see also In re Chmura, 461
Mich. 51 7, 538, 6 08 N.W .2d 31, 4 2 (2000 ); P HILIP L. D UB OIS , F R O M B A L LO T T O B ENCH : J UDICIAL E L E C TI O N S AN D
THE Q UEST FOR A CCOUNTABILITY 32 (1980); Randall T. Shepard, Camp aign Sp eech: R estraint an d Liberty in
Judicial Ethics, 9 G EO . J. L EGAL E THICS 1059, 1067-68 (199 6).
17

ABA M ODEL C ODE OF J UDICIAL C ONDUCT Canon 5(A)(3)(d)(i) (2000).

18

See gen erally H EDRIK S MITH , T HE P OWER G A M E 701, 70 3, 705 (1 998); E L IZ A B E TH D REW , S H O W D O W N:
T HE S TRUGGLE B ETWEEN THE G I N G RI C H C ONGRESS AND THE C L IN T O N W HITE H OUSE 28-34, 9 3-112 (1 996); H AYNES
J O H N S O N , S LEEPWALKING T H R O U G H H ISTORY: A MERICA IN THE R E A G A N Y EARS 390 (1991).
19

In re Chmu ra, 461 Mich. at 534, 608 N.W .2d at 42 (holding that “the state's interest in preserving the
integrity of the judiciary supports the imposition of greater restrictions on a candidate's speech during a campaign for
judicial office than is permissible in other campaigns”).
20

D A V ID W . N EUBAUER , J UDICIAL P ROCESS : L AW , C OURTS , A N D P OLITICS IN THE U N I T ED S TATES 144-45
(1991 ); Dann & Hansen, supra note 8, at 1437-38; Marie Hojnacki & Lawrence Baum, Choosing Judicial
Candidates: How Voters Explain Their Decisions, 75 JUDICATURE 300 (19 92); see S ARA M ATHIAS, A MERICAN
J UDICATURE S OCIETY , E LECTING J USTICE: A H ANDBO OK OF J UDICIAL E L E C TI O N R E F O RM S 17 (1990)(providing
example s based o n surveys of vo ters who vo ted in particula r judicial electio ns); see also Anthony Champagne &
Greg Theilemann, Awareness of Trial Court Judges, 74 JUDICATURE 271 (1991).
The problem is even exacerbated in judicial retention elections, in which there is no “live” opponent, and
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this lack of information overcome. The defeat of California Supreme Court Justices in 1986
provides a prominent example of such an occurrence. The low level of information typical of
most judicial “contests” surely means that judicial elections do little to ensure that successful
candidates’ substantive views and judicial philosophy reflect the electorate’s preferences.21
Sixth, legislators, and even elected executive branch officials, qualify as representatives
because they often maintain continuing relationships with their constituents in ways that judges
do not. Citizen lobbying of judges is far more constrained than citizen lobbying of officials in the
“political” branches of government.22 Judges decide on records and briefs crafted by lawyers,
rather than on arguments outside that closed record;23 elected legislators and executive branch
officials rarely find themselves so limited.
Ultimately, we are at best somewhat ambivalent about judicial elections,24 and the legal
community worries about the effect of such elections on judicial independence.25 As Justice
where there is often not muc h of a camp aign. William K. Hall & Larry T. A spin, What Twenty Years of Judicial
Retention Elections Have Told Us, 70 JUDICATURE 340, 342 (1987). Non-partisan elections also aggravate the lack
of informatio n, because in such election s voters cann ot even use p arty affiliation as a sou rce of inform ation.
Lawrence Baum, Electing Judges, in L EE E PST EIN , C ONTEMPLATING C OURTS 21-22 (1 995); H all & Aspin , supra at
342.
21

This past term, in Repub lican Pa rty of Minn esota. v. W hite, — U.S. — 12 2 S. Ct. 2528 (2002), the
Court held that Minnesota’s rule prohibiting candidates for judicial office from announcing their views on disputed
legal or political issues violated the Free Speech Clause of the First Amendment. Thus, candidates in judicial
elections throughout the country will be able to present their views on issues that have or will come before them as
judges. Nevertheless it is not clear that electioneering by judicial candidates will assume the same character as
electioneer ing by cand idates for legislativ e and exec utive branch officers. In any ev ent, elected ju dges will rema in
unreprese ntative for the o ther reason s outlined ab ove.
22

Robert W . Bennett, Should Parents Be Given Extra Votes on Account of Their Children?: Toward a
Conversational Understanding of American Democracy, 94 N W . U. L. R EV . 503, 556 (2000).
23

R OBERT J. M ARTINEAU, M O D E R N A PPELLATE P RACTICE: F E D E R A L A N D S TATE C IVIL A PPEALS §§ 3.12,
8.1, 8.2 (1 983); see, e.g., Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 570 (2001)(declining to address an issue
that was not sufficiently briefed and argued before the Court); Turner Broad. Sys., Inc. v. F.C.C., 512 U.S. 622, 66468 (1994); Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 38-40 (1989)(declining to consider alternative ground for
affirmance not raised below and not adequately briefed); Wisconsin v. Kruzicki, 209 Wis. 2d 112, 134, 561 N.W. 2d
729, 739 (1995).
24

See Chisom v. R oemer, 5 01 U.S . 380, 40 0 (1991 ); Steven P. C roley, The Majoritarian Difficulty:
Elective Judiciaries and the Rule of Law, 62 U. C H I. L. R EV . 689, 694 (1995) (“[w]hile democratic values may be
advanced by subjecting judges to increased electoral scrutiny, certain constitutionalist values may be compromised at
the same time ”).
25

See, e.g ., Stephen B . Bright, Political A ttacks on th e Judicia ry: Can J ustice Be D one Am id Efforts to
Intimidate and Remove Judges from Office for Unpo pular Decision s?, 72 N.Y.U. L. R EV . 308 (1997); M a rio M.
Cuomo , Some Thoughts on Judicial Independence, 72 N.Y.U. L. R EV . 298 (1997).
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Stevens observed for the majority in Chisom v. Roemer, there is a “fundamental tension between
the ideal character of judicial office and the real world of electoral politics.”26 Thus, the legal
community has not celebrated electoral defeats, like those suffered by Chief Justice Rose Bird
and two other Associate Justices of the California Supreme Court, as vindications of the electoral
system, but instead viewed them with trepidation as threats to judicial independence.27
Professor Eskridge might view the above analysis as beside the point, focusing as it does
on a “populist” or “majoritarian” vision of political representation. In “Dynamic Statutory
Interpretation” Eskridge advocates a “functional” view of representation that identifies
responsiveness to the ongoing needs and problems of the community as the critical element of
political representation.28 He observes that courts can and do respond to novel issues and
controversies, while legislatures often evade such pressing questions. Under a functional view of
representation, then, courts often provide better representation than legislatures typically provide.
At the very least, judicial lawmaking actually enhances the democratic legitimacy of government.
While responsiveness might qualify as an essential element of political representation, a
government official’s responsiveness does not suffice to make that official a “representative.”
Thus, unelected officials, or officials who possess the deficient majoritarian credentials of elected
judges, do not qualify as “representatives” merely because they respond to the ongoing needs and
problems. And judicial lawmaking does not enhance democratic legitimacy merely because in
the absence of such judicial action, no law-making would occur.29
Moreover, legislative “unresponsiveness” to community needs and problems stems in part

26

Chisom, 501 U .S. at 400.

27

See, e.g., Roger H andberg , Is Florida’s Present System Still the Best Compromise?: Judicial
Accounta bility and Indepe ndence: B alancing Inc ompatibles? , 49 U. M IAM I L. R EV . 127, 13 3 (1994 ); John T . Wold
& John H. Culver, The Defeat of the California Justices: The Campaign, the Electorate, and the Issue of Judicial
Accou ntability , 70 JUDICATURE 348, 35 5 (1987 ); see also Reid, supra note 8, at 77 (lamenting defeats of Justices
White and Lanphier).
28

Eskridge, supra note 3, at 1529-33 (citing H ANNA P ITKIN , T HE C ONCEPT O F R E P R E SE N T A T IO N (1967) ).
Eskridge appears to abando n explicit relianc e on this argum ent in his later bo ok-length exp osition of dyna mic
interpretation.
29

However, to the extent that statutes govern situations that long-expired legislatures neither envisioned
nor intended to add ress, courts wielding interpretive powers m ay better reflect current preferences, beca use at least
they have a fuller v iew of the con tours of the pr oblem tha t concerne d the earlier leg islature and ar e more likely to
share certain fundamental persp ectives with their fellow contemporaries.
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from the presumption favoring inaction built into the typical legislative process, as Eskridge
himself notes.30 This presumption favoring inaction reflects a longstanding judgment about the
relative attractiveness of government action and individual freedom. If that balance has become
anachronistic, and we now believe that government must act more decisively, we should reduce
the impediments to legislative action, rather than to conceive of judges as majoritarian
representatives whose lawmaking supplements the democratic legitimacy of government. At
least restructuring the legislative process would qualify as the more democratic approach to
addressing the problem of government “unresponsiveness.”
In short, courts are not majoritarian institutions, whether judges are elected or appointed,
and thus their rulings do not necessarily reflect majority desires even when they construe statutes
or develop the common law. Lack of a majoritarian foundation would seem to confirm the attack
on dynamic interpretation as asking non-majoritarian institutions to make policy determinations
that they should really leave to majoritarian institutions. But are the products of undoubtedly
majoritarian institutions, particularly legislatures, also subject to attack as non-majoritarian?

II. The Non-Majoritarian Nature of Statutory Law
In at least two respects statutes can also be non-majoritarian, and perhaps even countermajoritarian. In particular, statutes can be non-majoritarian because they must take written form,
and because they ordinarily remain in effect indefinitely.

A. The Non-Majoritarian Implications of Written Rules of General Applicability
For rule of law reasons, legislative majorities must reduce their preferences to written
text. In particular, written statutes both facilitate the equal treatment of all citizens and enhance
fairness by providing citizens fair notice of the law’s requirements.31 Unfortunately, language
communicates thought imperfectly (even when used most precisely) and almost inevitably
statutory text does not precisely reflect the intent of its drafter, particularly because “the drafter”
is a collective entity — a legislative body — rather than an individual.
30
31

Id. at 1531. See infra text accompanying notes 80-90.
Bell, supra note 1, at 46 (collecting authorities).
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Legislatures legislate at a level of generality — a salutary practice as well as a practical
imperative. The normative desirability of general statutes follows from the need to facilitate
equal treatment and enhance fairness.32 Legislatures cannot directly “adjudicate” individual
controversies.33 Many state constitutions also prohibit special legislation or severely limit the
legislature’s power to enact such legislation.34 While Congress can and does enact many “private
laws,”35 such enactments merely constitute individual exercises of legislative discretion; they
ordinarily do not regulate relationships between private parties and are not used to develop public
policy. 36 Moreover, as a practical matter, legislatures could not routinely resolve controversies
individually by means of the legislative process; they simply lack sufficient time. Thus,
legislatures cannot proceed on a case-by-case basis learning as they go. The need to legislate
with generality means that legislatures must prescribe resolutions of controversies without seeing
the precise contours of those controversies.
Thus, statutory text will often have implications that extend beyond the situations
legislators view themselves as resolving. Sometimes, of course, this is intentional. The use of
broad language itself suggests that the same principles should apply to situations not explicitly
envisioned by the statute’s framers.37 If statutory law reached no further than the precise

32

Even if legislators could employ language with exacting precision, given the attractiveness of rule-like
rather than stan dard-like law , the results mand ated by statute w ould invaria bly differ from tho se that would result
from legislative c onsideratio n of each p articular case. R ules inevitably p roduce so me undes irable cons equence s in
individual ca ses. Berna rd W. B ell, Dead Again: The Nondelegation Doctrine, the Rules/Standards Dilemma, and
the Line Ite m Veto , 44 V ILL. L. R EV . 189, 19 9-205 (1 999); B ernard W . Bell, R-E-S-P-E-C-T: Respecting Legislative
Judgme nts in Interpretive Theory , 78 N.C. L. R EV . 1253, 1310-13 (2000 ).
33

Plaut v. Spe ndthrift Farm s, Inc., 514 U .S. 211, 2 19-224 (1995) ; Fletcher v. Peck, 10 U.S. (6 Cranch) 87,

136 (18 10).
34

2 N O R M A N J. S INGER, S T A T U T ES A N D S T A T U T O RY C O N S T R U C TI O N § 40.01 (5th ed. rev. 1994)
(hereinafter SU T H E R LA N D S T A T U T O RY C O N S T R U C TI O N); e.g., N.J. C ONST . art. IV, §7, cls. 8-9.
35

Joe M oorhead , Private Bills and P rivate Laws: A G uide to the Legislative P rocess, Vol. 9, N o. 3, T H E
S ERIALS L IBRARIAN 115 (1985).
36

Note, Private Bills in Cong ress, 79 H ARV . L. R EV . 1684, 1684 (1966). Most such laws authorize
payments on various monetary claims made against the government or adjust the immigration status of particular
individuals. M oorhead , supra note 35, at 1 16-18; Private Bills in Cong ress, supra, at 1684.
37

R E E D D I C KE R S O N, T HE I N T E R P RE T A T IO N A N D A PPLICATION OF S TATUTES 22, 80 (1 975); R ONA LD
D WO RK IN , L AW ’S E MPIRE 19 (198 6); S U T H E R LA N D S T A T U T O RY C O N S T R U C TI O N, supra note 34, at § 49.01.
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circumstances enacting legislators contemplated, it would provide a poor tool indeed38 (for
reasons that will become apparent shortly).39 An extreme version of statutes intended to apply to
unanticipated circumstances are those that use vague terms to delegate law-making authority to
courts.40
On the other hand, some implications of statutory language for unanticipated
circumstances are unintended.41 Legislatures often have limited ambition and a narrow focus.
Enacting majorities often do not intend to resolve (or even provide a framework for resolving)
many situations they failed to envision, even if the statutory language they adopted arguably
encompassed the un-envisioned situations. In such circumstances, statutory text does not reflect
any majoritarian preferences for resolving the new unanticipated circumstances, not even the
majoritarian preferences of the enacting legislature. The text’s implications surely do not
necessarily represent the preferences of the legislature (or the citizenry generally) at the time the
issue arises. Applying the statutory text in such circumstances exalts the form of legislation,
statutory text, over its substance, namely the majoritarian preferences that produced the statutory

38

Kenn eth A. Sh epsle, Congress is a "They," Not an "It": Legislative Intent as Oxymoron, 12 IN T 'L R E V .
L. & E C O N . 239, 253 (1992)(noting that a minimalist refusal to generalize statutory language “is extreme and
probably impractical in any complex, modern society”).
39

See infra text accompanying notes 80-88. Statutes would have little effect because they would require
constant revision, and the legislative process’ super-majority requirements combined with the limited legislative
agenda m akes freque nt revision difficult.
40

The She rman Act h as becom e the conve ntional cite for this p roposition . E.g., W ILLIAM D. P OP KIN ,
M A T E R IA L S O N L E G IS L A TI O N: P OLITICAL L ANGUAGE AND THE P OLITICAL P ROCESS 381-83 (3d ed. 2 000); E SKRIDGE,
supra note 1, at 25 5-56; R I C H AR D A. P OSNER , T HE P ROBLEMS O F J URISPRUDENCE 289 (1990); Frank Easterbrook,
Statutes’ Domains, 50 U. C H I. L. R EV . 533, 544 (1983). However, judicial lawmaking power under the Sherman Act
might reflect creative construction of the statute to avoid the practical difficulties presented by a literal interpretation
of the statute rather than the text’s “plain meaning” or the enacting legislatures’ subjective intent. See, U .S. v. TransMo. Freight Ass'n, 166 U.S. 290 (1897)(holding that the Sherman Act barred every contract, combination or
conspirac y in restraint of trade , even if perm issible at com mon law, an d even if "reasonable" ); Stand. O il Co. v.
U . S. , 2 21 U. S . 1, 83, 85-100, 103-06 (1911) (Harlan, J., concurring)(arguing that by permitting “reasonable”
contracts in restraint of trade, the Court had engaged in “judicial legislation” and observing that Congress had
repeated ly refused to so modify the Sh erman Ac t ).
Perhaps better exemplars of statutes intended to confer common law power upon co urts are the Uniform
Commercial Code unconscionability standard, U.C.C. § 2-302 (1977), and the “fair use” provisions of the Copyright
Act of 197 6, Copyr ight Act of 19 76, § 10 7, 17 U .S.C. § 10 7; see Sony Corp. v. Universal City Studios, 464 U.S.
417, 448 n.31 (1984).
41

One reaso n for this may be the evolution of the meanin g of words o ver time. See In re Erickson, 815
F.2d 1090, 1092-93 (7 th Cir. 1987).

final.wpd

Page 11

text. In effect, a court would rely upon a presumption that the enacting majority intended to
resolve certain issues when, in fact, it did not. Enacting legislators’ failure to envision all
possible applications of statutory text lies at the core of many dynamic interpreters’ criticism of
static interpretation; it is often central to Eskridge’s focus. The problems caused by legislative
lack of omniscience may become particularly acute as time passes from the date of the statute’s
initial enactment, where technological change,42 or changes in economic or social organization
create circumstances the enacting legislature could not have envisioned.43
Legislative lack of omniscience does not mandate judicial disregard of enacting
legislatures, and thus does not preclude a somewhat static approach. Eskridge seems disinclined
to conclude that important issues have been left unresolved by statutory law. As noted earlier, he
argues that responsiveness to the ongoing needs and problems of the community forms a critical
feature of political “representation.”44 The “responsiveness” imperative in turn demands that
statutory law address important questions — if legislatures do not act, then statutes should be
updated to address those important questions. Frank Easterbrook provides a useful contrast to
Eskridge’s approach. In “Statutes’ Domains,” Easterbrook argues for the importance of
recognizing that statutes have limits, i.e., domains, and may simply provide no answer, one way
or the other, to many problems, even those closely related to the subject the statute addresses.45
Easterbrook grounds his vision in the conventional philosophy of limited government that
animates the federal Constitution.
Easterbrook’s view, that courts should largely confine statutes to the circumstances
enacting legislatures specifically contemplated, renders statutes too anemic. It forces legislatures
to focus on a large number of issues, both difficult and easy, momentous and minor, rather than
concentrating on a modest number of critical ones. Court can and should avoid burdening
42
Id. at 1093 -94; see Sony Corp., 464 U.S. at 430-32; Commonwealth v. Richards, 426 Mass. 689, 690
N.E.2d 419 (1998). A variation on technological change is change in the predominant scientific thought. See
E SKRIDGE, supra note 1, at 53 -54 (discuss ing changing medical co nsensus rega rding classificatio n of homo sexuality
as a mental disease or defect).
43

E.g., Nat’l Broiler Mktg Ass’n v. United States., 436 U.S. 816 (1978)(interpreting the Capper-Volstead
Act in light of cha nges in the structu re of the chick en broiler ind ustry).
44

See supra note 28 an d accom panying text.

45

Easterbro ok, supra note 40, at 544.
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legislatures in such a way. Though courts should view every statute as having a finite domain,
and thus should not expand them to cover circumstances merely because a problem otherwise
unresolved by statutory law exists, that domain should encompasses the issues the enacting
legislature sought to address and materially-similar issues. If an issue before the court raises
significant concerns different from those enacting legislatures meant to address, judges should
conclude that the statute simply does not address the question and that the legislature must take
up the question if statutory law is to resolve the issue.
I have previously presented the “public justification” approach to statutory interpretation,
which embodies the interpretive methodology described above.46 The public justification
approach recognizes legislative history as important independent of legislative intent. Legislative
intent provides a problematic foundation on which to ground interpretation. As a practical
matter, courts lack the means to discern any such intent (for many reasons that Eskridge
enumerates in his book-length explication of his dynamic interpretation theory).47 Just as
importantly, however, legislative intentions provide a much less legitimate basis for statutory
interpretation than the legislature’s public justification of a statute provides.
Rather than viewing legislative history as valuable only as evidence of legislators’
common subjective intent, courts should view legislative history as we generally view promises.
A person making a promise creates an obligation for himself, regardless of his intent to keep the
promise. Thus, the promise has significance independent of the promiser’s subjective state of
mind. There are reasons to accord significance to the legislature’s statements, in the form of
legislative history, regardless of the subjective intent of the legislative majority.
The legislature’s explanation of a statute merits recognition as a significant act for two
reasons: 1) legislatures have an obligation to justify the statutes they enact, and 2) legislatures
should not mislead the public. A legislature’s obligation to explain its actions derives from the
respect that government owes its citizens. In democracies, citizens are sovereign. Accordingly
legislatures merely act as the citizenry’s agents. Ordinarily, agents owe explanations to the
principals from whom they derive their authority. Indeed, principals must have the power to
46

Bell, supra note 1; R-E-S-P-E-C-T , supra note 32.

47

E SKRIDGE, supra note 1, at 16 -18; accord , Bell, supra note 1, at 69-74.
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demand explanations of their agents’ action in order to maintain control over them. And, in fact,
knowledge of legislative rationales critically enhances the citizenry's ability to control its
government. Accordingly, legislatures owe the public a justification for actions taken in their
name.
A legislature’s obligation to explain rests on a second, independent premise — providing
explanations to citizens affected by governmental actions accords them the respect due
autonomous human beings. Several legal scholars have noted this essential element of respect
for individuals.48
A second argument for the political significance of institutional explanations of statutes
rests upon the premise that government should not mislead the governed, particularly in a
democracy. Deception exhibits an even greater disrespect for the status of citizens as sovereigns
(and as autonomous beings entitled to respect) than does refusing to supply any explanation at
all. Moreover, governmental deception can produce "falsified consent."49 Democracy remains
legitimate only if citizens participate based on their true preferences, rather than those
manufactured by government manipulation of information.50
Accordingly, the courts should not condone a legislative practice of acting for one reason
while publicly proclaiming another. When private reasons differ from public ones, the public
reasons should receive more respect precisely because they are public. The act of proclaiming
reasons should be considered a public act that has significance beyond its usefulness as evidence
of the legislators’ secret motivations. If the government offers official justifications that vary
from the real reasons for government action, the official statements should be privileged over the
actual purposes because of their superior democratic pedigree. Were courts to proceed
otherwise, they would condone, and indeed facilitate, such undemocratic legislative deceit.
A legislative duty to explain also finds support in several constitutional principles. The

48
49

Bell, supra note 1, at 18-19.

See M ARK G. Y U D O F , W H E N G OVERNMENT S PEAKS : P OLITICS , L AW , A N D G OVERNMENT E XPR ESS ION
A MERICA 15, 145, 152-57 (1983 )(coining the phrase “falsified consent”).
50

IN

Of course, citizens themselves do not vote on most legislative proposals. However, citizens are expected
to influence legislatures between elections by communicating with government officials. Government
misreprese ntation will frustrate c itizens’ ability to effective ly lobby pub lic officials.

final.wpd

Page 14

proposition that legislatures must justify their actions follows from the Constitution’s recognition
of “the People” as sovereign, and the government as merely their agent.51 Arguably, the Equal
Protection Clause requires all government entities to justify the distinctions they make between
citizens.52 The Due Process Clause, too, may well provide a basis for an explanation
requirement, the right to an explanation may qualify as one of the procedural protections implicit
in due process. The right to petition government may support such a requirement — citizens
may find effective petitioning difficult if they lack the right to demand that legislatures justify the
statutes they enact.53
Courts should not enforce a “public justification” obligation by means of judicial review,
because of institutional competence considerations.54 Rather courts should rely upon such a duty
as a background norm when interpreting statutes. Courts sometimes refrain from directly
enforcing constitutional principles, in light of institutional competence concerns, but encourage
observance of those constitutional principles by their approach to statutory interpretation. For
instance, the Court encourages sensitivity to the potential unfairness of retroactive lawmaking by
employing certain clear statement rules in interpreting statutes.55
A public justification approach relies upon the “underenforced constitutional norm” that
legislatures should justify their legislative enactments as a basis for construing statutes.56 Under

51
U. S. C ONST . pmbl; U. S. C ONST . art. IV, § 4 (requiring Congress to ensure that states maintain a
Republican form of government).
52

Indeed, some have advocated judicial enforcement of such a principle, arguing that courts should require
explicit justification of statutory classifica tions. S USAN R OSE -A CKERMAN , R ETHINKING THE P ROGRESSIVE A G E N D A:
T HE R EFORM OF THE A M E R I CA N R E G U L AT O R Y S TATE 44, 51-5 2 (1992 ); Gerald G unther, Foreword: In Search of
Evolving Doctrine on a Changing Court: A Model For A Newer Equal Protection, 86 H ARV . L. R EV . 1, 21, 33, 47
(1972 ); see Julian N. Eule, Laying the D ormant Co mmerce C lause to Rest , 91 Y ALE L.J. 425, 457-59 (1982).
53

The Fre e Speec h Clause also supports a “public justificatio n” requirem ent. See genera lly Bell, supra
note 1, at 14-18.
54

First, requiring legislators to proffer reasons for enacting statutes may lead to intrusive judicial review of
the quality of those reasons. Second, the judiciary can add little to the political process, which itself encourages
legislators to proclaim rea sons for enacting statutes.
55
56

See Landgraf v. USI Film Prods., 511 U.S. 244, 285-87 (19 94).

The co ncept of "u nderenfo rced con stitutional norm s" was po pularized by Professo r Lawrenc e Sager. See
Lawrence Gene Sa ger, Fair Measure: The Legal Status of Underenforced Constitutional Norms, 91 H ARV . L. R EV .
1212 (1 978).
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a public justification approach, when a legislature votes on a statute, it approves both the
statutory text and the institutional justifications presented to the general public (i.e., the public
justification). And each legislator has an obligation not only to understand the ordinary meaning
of the statutory text, but, in addition, to comprehend the institutional justification for the statute.57
The documents comprising the “public justification” may vary depending on the relevant
legislature’s customs, but it will ordinarily consist of authoritative statements made by the
proponents of legislation and committee reports.58 The public justification approach thus seeks
the reasonable meaning of words, rather than subjective intentions of those who approved the
words. In that sense, it is an "objective" rather than a "subjective" approach. However, the
approach expands the text that must be interpreted to include the institutional justifications for
statutes as well as their text.
United States v. University Hospital59 can illustrate the application of such an approach.60
University Hospital addresses the application of the Rehabilitation Act of 197361 to hospitals
treating newborns with multiple birth defects. Incorporating language from Title VI of the Civil
Rights Act of 1964, which prohibits racial, ethnic, and gender discrimination in government
programs, Congress provided, "No otherwise qualified handicapped individual in the United
States ... shall, solely by reason of his handicap, be excluded from the participation in, be denied
the benefits of, or be subjected to discrimination under any program or activity receiving federal
assistance."62 The United States brought suit under the Act on behalf of an infant suffering from

57

An action should qualify as "institutional" only if it satisfies three criteria. First, the action must be made
known to all members of the legislature. Second, the action must be subject to reversal by the full membership.
Third, members must view the action as authoritative — something other than the expression of an individual or a
group. B ell, supra note 1, at 84-87.
58

Some states may maintain such sparse records that no institutional justification can be identified.

59

729 F.2d 144 (2d C ir. 1984).

60

I have previously applied my public justification approach to Holy Trinity Church v. United States, 143
U.S. 45 7 (1892 ), Chisom v. Roemer, 501 U.S. 380 (1991) and Department of Commerce v. House of
Representatives, 525 U .S. 316 (1 999). B ell, supra note 1, at 89 -94; R-E-S-P-E-C-T , supra note 32, at 1339-53.
61

29 U.S.C. §§ 701-94 (20 02).

62

29 U.S.C. §§ 794 (199 4).
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multiple birth defects, including spina bifida, microcephaly, and hydrocephalus.63 After
consulting with physicians, nurses, religious advisors, and other family members, the infant's
parents decided not to authorize an operation to correct the spina bifida and hydrocephalus. The
parents concluded that the procedure, which might have prolonged the infant's life, would not
address her other birth defect and might worsen her condition in other respects.64 The
Government sought the infant's medical records, acting on the theory that the hospital’s failure to
operate due to the infant's permanent handicaps constituted discrimination under the Act.65 The
Second Circuit concluded that the Government's right to the medical records turned on whether
refusal to treat a handicapping condition because a patient suffered from other handicaps violated
the Act.66 The Court concluded that Congress had not contemplated application of the statute to
medical decisions regarding terminal newborns suffering multiple birth defects. Moreover, such
an application would contravene two important legal principles: that federal officials not involve
themselves in medical treatment decisions and that the federal government not preempt state
control over family law.67
Judge Ralph Winter, in dissent, argued that only “the most compelling reasons” should
lead courts to override explicit statutory language based on the absence of supporting legislative
history. By transplanting Title VI’s anti-discrimination language into section 504, he explained,
Congress itself had analogized handicaps with race for all purposes and mandated that
“discrimination on the basis of a handicap should be on a statutory par with discrimination based
on race.” Given that congressional analogy, the proper resolution of the case was clear. Just as a
refusal to perform surgery on a patient because of race is impermissible under Title VI, 68 a refusal

63

Univ. Hosp., 729 F.2d at 146.

64

Id.

65

Id. at 150.

66

Id. at 149-50.

67

Id. at 160.

68

Judge Winter’s argument may be a bit overstated. Surely a physician could recommend different courses
of action for African-American and Caucasian patients, if dramatic differences exist in the incidence of a particular
disease in the re spective po pulations. Fo r example , surely a docto r having difficulty d iagnosing a c ondition co uld
order a diagnostic test to rule out sickle-cell anemia for an African-American patient when he would not do so for a
Caucasian patient.
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“to correct a life threatening digestive problem because an infant has Down’s Syndrome” must
accordingly constitute a violation of section 504. Characterizing “[t]he logic of the government’s
position” as “about as flawless as a legal argument can be,” Judge Winter explained that any
doubt about the government’s statutory analysis stemmed from a disagreement with the policy
judgment, embodied in the transplanted language of section 504, that handicaps are fully
analogous to race. A court, he suggested, was not the proper forum to consider such a
challenge.69
The public justification approach suggests the majority correctly resolved the case.
Nothing in the Rehabilitation Act’s public justification suggests that Congress intended the Act
to address parents’ and doctors’ decisions regarding the appropriate medical course to adopt for
newborns suffering multiple birth defects.70 Such an issue differs sufficiently from the focus of
the Act, as evidenced by the statute’s public justification, that the Act should not apply. The
inclusion, in the Rehabilitation Act, of a term of art incorporating Title VI law was insufficient to
mandate that handicaps were to be analogized to race in all circumstances, whether contemplated
by Congress or not. Enacting a statute to wrest from parents and medical authorities difficult
decisions about medical treatment for newborns with multiple birth defects must be evidenced by
some public justification expressing an intent to adopt such a policy.
The “public justification” approach makes statutes somewhat dynamic, but in a way that
honors the legislative majority’s publicly-expressed preferences. Textualist approaches are, in
some ways, dynamic as well. Due to post-enactment changes in language use, technology, or
social and economic organization, a statute’s text, read literally, may compel results the enacting
legislature did not contemplate. However, such dynamism is often random and unintentional.
The statutory commands regarding an unanticipated situation may not result from any deliberate
decision, but may be the coincidental result of the legislative majorities’ choice of words to
express their preferences with regard to a completely different issue. In other words, legislators
may have crafted text, particularly appropriate for the circumstances they were attempting to

69
70

Id. at 162.

See Am. Aca d. of Ped iatrics v. Heck ler, 561 F . Supp. 39 5, 401 (D .D.C. 19 83); Univ. Hosp., 729 F.2d at
158 (quoting Am. Acad. of Pediatrics v. Heckler).
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resolve, with no idea of the policies that text would mandate in circumstances they either did not
contemplate or could not have envisioned. The public justification approach allows the statute to
address new situations and contemplates judges deciding which such novel circumstances the
statute addresses on the basis of the issues the legislative majority considered itself to be
resolving. At the same time, the public justification approach does not suggest that a statute
resolves all issues closely related to it. Deciding which questions the statute “resolves”, i.e., the
questions either consciously addressed or materially similar, poses the difficult challenge for a
judge who seeks to rely upon a public justification approach. The “public justification” approach
nevertheless constitutes an advance over conventional interpretive approaches focused on
“legislative intent” — at least a court pursuing a public justification approach must acknowledge
that it is defining the scope of the statute, not merely discovering a resolution pre-ordained by the
enacting legislature.
Some considerations relevant to a statute’s scope will reflect the enacting legislature’s
view of the relationship between issues they resolved and the novel ones that they did not.
However, some consideration will reflect judicial perceptions that inevitably stem from more
contemporary perspectives. Deciding which issues differ so significantly from those
contemplated by the enacting legislature that contemporary legislatures should address them will
almost certainly reflect contemporary perspectives, social values, and the current state of
technology and social/economic organization.
For example, in Department of Commerce v. House of Representatives,71 the majority
concluded that the federal census statute, which mandated adjustment of raw census figures to
reflect statistical sampling for all purposes, except for apportionment of the House of
Representatives, precluded the use of such adjusted census figures for purposes of apportioning
the House. The five-Justice majority held that adjusted figures could not be used for
apportionment. Justice O’Connor, writing for the Court, noted the legislative history’s silence on
the question. Had legislators meant to allow use of adjusted figures for apportionment, she
concluded, they would have made that intent evident in the legislative history. 72 The dissenters,
71

525 U.S. 316 (1999 ).

72

Id. at 342-43 .
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led by Justice Stevens, disputed that assertion, arguing that the potential use of adjusted figures
for apportionment became a sensitive political issue only after 1976, when the critical statutory
language had last been amended.73 One might argue that the Justices should have resolved the
issue by deciding whether sampling for apportionment purposes was so materially different from
sampling for other purposes that Congress should now have to address the issue directly.
Assuming arguendo the correctness of the dissent’s perception that sampling emerged as a
politically-significant issue only after 1976, the Justices would nevertheless have been justified in
resolving the interpretive issue based on the current salience of the sampling issue rather than
solely on the issue’s lack of political salience to members of the 1976 Congress.

B. The Non-Majoritarian Implications of Statutory Longevity
Statutory longevity can also make statutes non-majoritarian. The permanent nature of
most statutes in conjunction with both the supermajority requirements for legislative action and
the temporal constraints on legislative agendas, creates the probability that statutes will continue
to govern long after their supporting majorities disappear. I shall focus, in turn, on statutory
permanence, the super-majority requirements typical of American legislative processes, and the
time constraints on legislative agendas, and then explore the confluence of those factors.
As Julian N. Eule has observed “law survives the legislator.”74 Statutes generally remain
in effect until modified or repealed.75 Some statutes contain sunset provisions that nullify the
statute after a set number of years,76 however, most do not.
Statutory longevity makes planning easier and law more stable. It reflects a retentionist

73

Id. at 360-61.

74
Julian N. E ule, Temp oral Lim its on the Le gislative M andate : Entrenc hmen t and Re troactivity , 1987 AM .
B AR F O U N D . R ES . J. 379, 386.
75
76

2 S U T H E R LA N D S T A T U T O RY C O N S T R U C TI O N, supra note 34, § 34.01.

C ALABRESI, supra note 3, at 59 -65. Sunset la ws may be ine ffectual, P OP KIN , supra note 40, at 1097, and
can have unattractive disadvantages. A sunset provision requires that the statute return to the congressional agenda
within the statute’s limited life, and requires proponents to repeatedly amass the super-majorities needed for
legislative action. It thus deprives proponents of the ability to have the statute continue to operate even after they
have lost a majority, but does so only by providing an unfair advantage to opponents, who can regularly secure the
statute’s repea l by simply assem bling a mino rity sufficient to block the statute’s renew al.
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bias — embodying a presumption that once-salutary policies remain salutary.77 It also means that
the public and legislators need not engage in constant extraordinary legislative effort with regard
to every statute. Limiting the need for extraordinary legislative effort probably enhances
democracy, given that mobilizing the broad general public poses much greater difficulties than
mobilizing narrow groups with particularized interests. Public choice theorists suggest that
ordinarily narrow interests will prevail over broad diffuse interests. Only in the rare instance
when the general public becomes aroused, can it overcome narrow interests.78 If a diffuse
majority’s victory lasts only temporarily, followed by a need to renew the same battle so recently
won, law may become less public-regarding.79 Statutory longevity also allows the legislature to
maintain a manageable agenda essential to meaningful deliberation.
Most federal and state legislative processes require legislative proponents to amass
supermajorities. Bare majorities ordinarily cannot enact legislation. Enacting statutes through the
legislative process takes more overwhelming support than enacting statutes by means of public
plebiscites. On the federal level, several aspects of Article I combine to create a super-majority
requirement. Such provisions include the bi-cameralism and presentment requirements, the
provisions for staggered Senate terms, and small states’ disproportionate representations in the
Senate.80 Other venerable aspects of federal legislative practice create additional supermajority
requirements. For example, the rule permitting filibusters in the Senate essentially requires a bill
to have the support (or at least acquiescence) of 60% of Senators before the Senate can vote on it.

77

Moto r Vehicles M frs. Ass’n v. State F arm M ut. Ins. Co., 46 3 U.S. 29 , 41-42 (1 983); see C ALABRESI,
supra note 3, at 102.
78

James Q . Wilson, The Politics of Regulation, in T HE P OLITICS OF R E G U L AT I O N 357, 370-72 (James Q.
Wilson e d., 1980 ); see gene rally N EIL K. K OMESAR , I MPERFECT A LTERNATIVES: C HOOSING I N S T IT U T IO N S I N L AW ,
E C O N O M I CS A N D P UBLIC P OLICY 67-75 (setting forth interest group theory and conditions under which concentrated
interests may not defeat diffuse interests).
79

C ALABRESI, supra note 3, at 61 & n.8. For example, constant modification of the federal tax code may
make the code particularly private-regarding. Congress substantially revised the tax code in 1986 to remove
“loopholes” (i.e., special tax exe mptions o r “tax expen ditures”) and thereby red uce genera l tax rates. S MITH , supra
note 18, at 505-07. Over time, however, increasing numbers of loopholes have begun to sneak back into the tax code
(a trend arrested somew hat by fiscal constraints that pit concentrated interests against each other rathe r than against
the general p ublic’s interest in low er tax rates, J E F F RE Y H. B I R N BA U M , T HE L OBBYISTS 17 (199 2)).
80

T HE F EDERALIST N O S . 10, 51 (J ames M adison) (C linton Rossito r ed., 196 1); John F . Manning , Textualism
and the Equity o f the Statute , 101 CO L U M . L. R EV . 1, 72-78 (2001) ; accord In re Sinclair, 870 F.2d 1340, 1342-44
(7th Cir. 19 89) (Ea sterbrook , J.); Estreicher , supra note 6, at 11 36-37.
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In addition, the fragmented nature of power in both houses of Congress, and in particular the
agenda-setting power wielded by committee chairpersons, provides another significant obstacle
to legislation, even that supported by a majority of citizens and legislators.81
Legislatures also operate under time constraints. Legislatures simply lack time to revisit
the entire statute book every two years. No body of 100 members, much less one of 435
members, can fully deliberate on many issues in a manner consistent with democratic ideals — in
particular the principle that each member has an equal vote. If many issues must be addressed,
members specialize.82 These specialized subgroups may deliberate, but there will likely be no
meaningful deliberation by the body as a whole.83 In the House of Representatives, for example,
one or even several members, when acting outside of the areas covered by their committees, can
rarely exert significant influence on legislation.84 The House and the Senate may take up an
issue, but congressional consideration may still not necessarily majoritarian in the sense of oneperson-one-vote.85 Only a limited, non-random set of legislators make the policy; the broader
bodies essentially consent to those decisions without carefully scrutinizing them.86 The trend
toward fragmentation and specialization has recently been particularly pronounced in state

81
See, e.g., E SKRIDGE, supra note 1, at 78 ; C ALABRESI, supra note 3, at 70; John O. Meginnis & Michael
B. Rap paport, The Constitutiona lity of Legislative Superm ajority Requirem ents: A Defense , 105 Y ALE L.J. 483, 49699 (199 5); McN ollgast, Positive Canons: The Role of Legislative Bargains in Statutory Interpretation, 80 G EO . L.J.
705, 72 0-21 (19 92);.
82

A L A N R OSENTHAL, G OVERNORS & L EGISLATURES, C ONTENDING P OWERS 45, 62 (1990) (noting the
increasing fragmentation of legislatures into committees in response to increasing legislative workload); Wayne L.
Francis & James W. Riddlesperger, U.S. State Legislative C omm ittees: Structu re, Proce dural E fficiency, an d Party
Control, 7 LEGAL S T U D . Q. 454 (1982).
83

Christophe r St. John Y ates, A House of Our Own or a House We've Outgrown? An Argument for
Increasing the Size of the House of Representatives, 25 CO L U M . J.L. & S O C . P ROBS . 157, 183-84 (1992)(describing
arguments made in 1921 by members of the House that increasing House membership would reduce
representativeness because it would necessitate further limits on floor debate).
84

See gen erally Gerald B .H. Solom on & D onald R. W olfensberg er, The Decline of Deliberative
Democ racy in the Hou se and Prop osals for Reform , 31 H ARV . J. O N L EGIS . 321 (1994)(lamenting decline of
deliberation in House of Representatives). However, deliberation during legislative debate should not be the
exclusive stand ard upo n which to jud ge the level of d eliberation. S uch delibe ration may tak e place pr ior to deb ate.
85

The equ al voting po wer of all legislato r is essential to de mocracy. B ell, supra note 1, at 50 n.179;
Croley, supra note 24, at 702.
86

See supra note 83. See gen erally A RTHUR M AASS , C ONGRESS AND THE C O M M O N C AUSE 32-44
(1983 )(discussing the tension betw een the need for legislative spe cialization and the risk that com mittees will
challenge the chamber as a whole for control of legislative business).
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legislatures as they shoulder more substantial agendas.87 Moreover, in many states these natural
time constraints have long been exacerbated by restrictive limits on the length of legislative
sessions.88
The obstacles legislatures face, such as supermajority requirements and time limitations,
are generally considered liberty-enhancing.89 The demanding nature of the legislative process
specified by Article I has long been considered a particularly important constraint on government
power and an essential protection for individual freedom. Similarly, the limits states have
imposed upon the length of legislative sessions, and other less-artificial time constraints,
constrict the legislative agenda and thus constrain efforts to impose legal obligations upon the
citizenry. 90
However, such constraints may not enhance liberty (and, indeed, may have quite the
opposite effect) once a statute becomes law. The same super-majority requirements that made
legislative action difficult now work to make any subsequent action to amend the statute more
difficult.91 Efforts to amend statutes that fail because proponents cannot amass supermajorities
often seek to loosen restrictions on liberty embodied in extant statutes — thus the need to amass
supermajorities may thwart efforts to enhance liberty. For example, supermajority requirements
long inhibited the liberalization of restrictions upon contraception92 and currently hinder

87

R OSENTHAL, supra note 82, at 45, 62 (noting the increasing fragmentation of legislatures into committees
in response to increasing le gislative worklo ad); Alan R osenthal, The State of State Legislatures: An Overview, 11
H OFSTRA L. R EV . 1185, 1189-1191 (19 83).
88

See R OSENTHAL, supra note 82, at 4 4-45; T HE B OOK OF S TATES , supra note 7, at 64 -66 (tbl. 3.2 ); 1
S U T H E R LA N D S T A T U T O RY C O N S T R U C TI O N, supra note 34, § 6.07; Ro senthal, supra note 87, at 1188.
89

Easterbro ok, supra note 40, at 549.

90

See R OBERT L UCE , L EGISLATIVE A SSEMBLIES: T HEIR F RAMEWORK , M AKE -U P , C HARACTER ,
H ABITS, A N D M ANNERS 125-26 (1924) ; P AUL S. R EINSCH, A M E R I CA N L E G IS L A TU R E S A N D
L EGISLATIVE M E T H O D S 132-33 (1907) . Although suc h restriction of leg islative agend as may be c ounterpro ductive if
they force legislatures to delegate more lawmaking authority to executive branch agencies, which operate free of
artificial time constraints and possess a greater capa city to address a large agenda even absent artificial constraints.
CHARACTERISTICS,

91

Estreicher, supra note 6, at 1136-37. Estreicher sees this effect as a normative benefit, asserting “once
the law is enacted, it becomes the rightful beneficiary of inertial forces.” He does not justify his assertion. When no
statute exists inertia serves to increase liberty. When a statute exists, inertia advantages the statute’s beneficiaries
merely because their predecessors in interest prevailed at some earlier time. Thus, surely sunset laws, that limit the
period that inertia works in favor of a statute’s beneficiaries, are entirely proper.
92

B ICKEL, supra note 4, at 147, 156 (discussing Connecticut statute forbidding contraception).
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modification of the limits on physician-assisted suicide.93 The demanding nature of the legislative
process long prevented Congress from modifying the unrealistically stringent, and sometimes
counter-productive, limits on the presence of potential carcinogens in foods and food additives.94
Not only do obstacles to legislation frustrate efforts to enhance liberty in particular
circumstances, but the greater dominance of statutory law means that static interpretation may
not even enhance liberty overall. Thus, the situation facing the Founders, when there was little
federal law (and an expectation that the federal government’s role would remain quite limited),95
differs from that we now face in an age of statutes.96
Moreover, as Cass R. Sunstein has noted, even the traditional conception of liberty,
which undergirds the judgments that supermajority requirements and constricted legislative
agendas enhance liberty, is flawed.97 Under the conventional view, regulatory regimes limited
citizens’ freedom of action, and common law contract or property regimes enhanced freedom of
action. However, as Sunstein has argued, both regulatory regimes and common law contract and
property regimes involve limitation on citizen’s actions backed by government sanctions.
Regulatory regimes and common law regimes differ only in that the latter involves private power
over citizens (sustained by government-enforced common law rights) whereas the former
involves public power over citizens. We often forget this critical aspect of an oft-cited passage
from Federalist No. 51. In that essay, James Madison observes that “[i]n framing a government
which is to be administered by men over men, the great difficulty lies in this: you must first
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Quill v. Vac co, 80 F.3 d 716 (2 d Cir. 199 6), rev’d, 521 U.S. 793 (1997)(discussing New York statutes
prohibiting aiding commission of suicide).
94

The Delaney Clause and analogous provisions, 21 U.S.C. §§ 348, 360b, 376, have been considered
unduly restrictive, even by the Food and Drug Administration, the agency that administers it. See Pub. Citizen v.
Young, 831 F.2d 1108 (D.C. Cir. 1987)(overturning agency reliance on a de minim is exception designed to modera te
the Delane y Clause’s imp act); Richard A. Merr ill, FDA's Implementation of the Delaney Clause: Repudiation of
Congression al Choice or R easoned A daptation to Sc ientific Progress? , 5 Y ALE J. O N R EG . 1 (1988)(chronicling the
FDA’s efforts to moderate the effect of the Delaney Clause).
95

Manning , supra note 80, at 1 13-14; R oscoe P ound, Common Law and Legislation, 21 H ARV . L. R EV .
383, 389 (1908).
96
97

C ALABRESI, supra note 3, at 72 -80 (discuss ing the “statutorifica tion” of law an d its causes).

C ASS R. S UN STE IN , T HE P ARTIAL C O N S T IT U T IO N 50-51(1993); C ASS R. S UN STE IN , D E M O C R A C Y
P ROBLEM O F F REE S PEECH 28-38 (1 993); see S UN STE IN , T HE P ARTIAL C O N S T IT U T IO N , supra, at 40-67.
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enable the government to control the governed; and in the next place oblige it to control itself.”98
Students of American constitutionalism tend to focus on the last clause, the admonition that the
government must control itself, ignoring the clause that precedes it, which emphasizes the
importance of empowering government to effectively restrain private power. Indeed, one could
even suggest that in contemporary society government inaction rather than government action
poses the more pervasive threat to meaningful individual freedom.99
Judicial refusal to “update” statutes might limit legislative power nevertheless, because
time almost invariably frustrates the enacting legislature’s designs — either loosening legal
restrictions by making them work less efficaciously or expanding them beyond their
contemplated scope. Appeals to celebrate, and indeed facilitate, such temporal frustration of the
enacting legislature’s purpose should be rejected. To the extent that statutes should embody
deliberate public policy prescriptions, the random modification of a statute’s prescriptions
produced by the ravages of time clash with our conception of government. Statutes that have
been rendered less adequate or more expansive with time reflect no rational choice at all. Such
statutes do not reflect the deliberate choice of the enacting body, because the legislation no
longer operates in the manner it envisaged. Such statutes also do not reflect the will of
contemporary legislatures; inaction does not signify legislative approval, but could have any
number of meanings fully consistent with the legislature’s unwillingness to endorse the extant
statute.100 The law becomes a haphazard patchwork of an old majority’s statutory policies and
random changes brought about by time.101 While such a statute is not unconstitutional per se,102
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T HE F EDERALIST N O . 51, at 322 (James Madison)(Clinton Rossitor ed., 1961).

99

See C ASS R. S UN STE IN , A FTER THE R IGHTS R E V O L U TI O N: R ECONCEIVING THE R E G U L AT O R Y S TATE 18-24
(1990 ); Bernard W. B ell, Filth, Filtering, and the First Amendment, 53 FED . C O M M . L.J. 191, 196 (2001); Charles
A. Reich, The Ne w Prop erty, 73 Y ALE L.J. 733, 7 34-39 (1 964). Se e Albert M . Bendich , Privacy, Poverty and the
Constitution, 54 CALF . L. R EV . 407, 407-09, 414, 440 (196 6).
100

Cf. Patterson v. McLean Credit Union, 491 U.S. 164, 175 n.1 (1989)(noting that legislative inaction
does not necessarily signify legislative approval of extant judicial construction of statute); Johnson v. Transp.
Agency, Sa nta Clara C ounty, 480 U.S. 616 , 671-72 (1987) (Scalia, J., disse nting)(same) ; see C ALABRESI, supra note
3, at 102-0 3; McN ollgast, supra note 81, at 735-36.
101

In this respect the statutory law would resemble “checkerboard statutes,” which Dworkin condemns as
inconsistent with th e need that law have integrity. D WO RK IN , supra note 37, at 178-84.
Indeed, the courts’ approach to severing valid from constitutionally invalid provisions of a statute may be
instructive. When the legislative design is transmogrified by a court’s exercise of judicial review, rather than by the
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such a state of affairs offends the general constitutional principle that statutes should embody
some conscious, rational choice.103 Here, the enacting legislature did not make the choices
because they did not anticipate future events. And neither has the subsequent legislature, because
of either deadlock or the lack of time to place reconsideration of the statute on its agenda.
Moreover, such an approach would require constant legislative updating. Repeatedly
putting the winning coalition to the test, while requiring nothing of the losers, is unwarranted.
Public choice theory counsels against frequently putting succeeding majorities to the test,
because it takes unusual motivation for diffuse interests to overcome concentrated ones.104
The non-majoritarian aspect of statutes attributable to statutory longevity is rarely
addressed. Advocates of “equitable interpretation” or dynamic interpretation usually base their
defense of such approaches on legislatures’ lack of omniscience. Thus, even proponents of
“equitable interpretation” consider themselves the legislature’s “faithful agents,” asking
themselves how the enacting legislature would have resolved the question were the disputed

passage of time, a court will invalidate the statute if it concludes that Congress would not have enacted the statute as
altered. See, e.g., Alaska Airline s, Inc. v. Bro ck, 480 U .S. 678, 6 84 (198 7). Such an option is no t available with
regard to statutes changed by time rather than constitutional adjudication.
102

See Han s A. Linde, Due Process of Lawmaking, 55 N EB . L. R EV . 197, 221-22 (1976).

103

Bell, supra note 1, at 34-37; Mathews v. DeCastro, 429 U.S. 181, 185 (1976) (asserting that legislation
must be an “exercise of judgment,” not a “display of arbitrary power”).
104

See note 78-79 supra.
Of course , we do no t conceive o f the perman ent nature of c onstitutional text a s a handicap . (Eule sugge sts
that the arguments against entrenchment of statutes apply to constitutions as well, and that, accordingly, the
entrenchm ent of constitutio nal provisio ns requires ju stification. Eule, supra note 74, at 388, 388-91.) However,
constitutions ca n be viewed as a part of a p re-comm itment strategy, de signed as a b ulwark again st future majo rities.
See M ichael J. Kla rman, What's So Great about Constitutionalism?, 93 N W . U. L. R EV . 14515 2-55 (19 98); Do nald
J. Boud reaux & A .C. Pritchard , Rewriting the Constitution: An Economic Analysis of the Constitutional Amendment
Process , 62 FO R D H AM L. R EV . 111, 12 3-25 (19 93). Thu s, constitutions ar e designed to last even whe n their
specific pro visions temp orarily lack a m ajoritarian sup port, beca use we distrust m ajorities’ willingnes s to adhere to
those principles when facing particular crises. Statutes, by contrast, generally do not embody a pre-commitment
strategy. One can advance few justifications for allowing a statute enacted by a prior legislature to limit a later
legislature’s power to alter it, see infra notes 136 -40, and, ind eed, one m ight seriously qu estion the co nstitutionality
of legislators’ efforts to bind future legislatures. Such a pre-commitment strategy might be embodied in statutes that
require super-majorities in order to change the statute, Rules of the House of Representatives House Rule XXI(5)(c)
(requiring thre e-fifths majority of tho se voting to p ass a tax increa se), but the typica l statute lacks any suc h provision .
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question put to it.105 For example, in Eyston v. Studd, the Court explained:
In order to form a right judgment when the letter of a statute is
restrained and when enlarged by equity, it is a good way, when you
peruse a statute, to suppose that the lawmaker is present, and that
you have asked him the question you want to know touching the
equity, then you must give yourself such an answer as you imagine
he would have done, if he had been present.106
Eskridge, a dynamic interpreter, employs similar “faithful agent” type arguments.107 But, as the
discussion above suggests, one must answer an antecedent question, namely to which of several
legislatures that exist over time do the courts owe allegiance. We need not so privilege the act of
reducing a statute to writing that we prefer the enacting legislature’s intent to that of the current
legislature.108 The current legislature (and indeed any legislature that post-dates the enacting
legislature) surely possesses a superior democratic pedigree because it is closer in time to the
decision that must be made. The current legislature surely has a better claim to represent the
interests of the current citizenry, the people whose rights and obligations are currently governed
by the statute. Even prior legislatures that post-dated the enacting legislature are likely to be
more representative of the populace’s current perspectives that the enacting legislature.109 At
105

Burnet v. Guggenheim, 288 U.S. 280, 285 (1933) (Cardozo, J.); Friedrich v. City of Chicago, 888 F.2d
511, 514 (7th Cir. 1989); Richard A. Posner, Statutory Interpretation--in the Classroom and in the Courtroom, 50
U. C H I. L. R EV . 800, 81 7 (1983 ); Learned Hand, Thomas Walter Swan, 57 Y ALE L.J. 167, 1 71 (194 7).
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Eyston v. Studd, 75 Eng. Rep. 688, 699 (K.B. 157 4) (Plowden’s Commentaries).
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E SKRIDGE, supra note 1, at 117, 126.

108

Often textualists vociferously argue that the intent of a statute’s drafters should receive no more weight
than the intent of legislators who merely voted on the statute. Thus, legislative committees’ understanding of
statutory text shou ld receive no more cred ence than the typical legislator’s like ly understand ing of that text, see
Green v. Bock Laundry Mach. Co ., 490 U.S. 504, 548 (1989); W illiam Robert Bishin, The Law Finders: An Essay
on Statutory Interpretation, 38 S. C AL. L. R EV . 1, 16 (1965). Similarly, the collective views of members of the
Constitutiona l Conventio n deserve n o more w eight than the view s of the mem bers of the state ratifying conven tions,
see John F. M anning, Deriving Rules of Statutory Interpretation from the Constitution, 101 CO L U M . L. R EV . 1648,
1666 (2001), except to the extent that the Framers views are more persuasive and well-reasoned.
Granted, new textualists can distinguish their arguments regarding committee reports and Framers’ intent
from my suggestion that an enacting legislature’s views may deserve only limited credence. In the former situation,
the drafters’ provisions cannot become law without the others’ concurrence; in the latter case, the drafting
legislature’s statute has become law and does not require the actions of later legislatures to make it legally binding
(though it do es at least requ ire the forbea rance of later legislatures to rem ain effective).
109

The po litical views of the p opulace, like fashions in cloth ing, may be c yclical. Thus, w ith respect to
some issues, legislatures that existed forty years ago may reflect the current political climate more accurately than a
legislature that existed ten years ago. However, such judgments are particularly difficult to make. A conclusive
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least, then, the practice of favoring the preferences of the enacting legislature cannot be attributed
to a commitment to democracy. Judicial privileging of the enacting legislature’s intent must,
instead, rest on “rule of law” concerns. One possible “rule of law” justification for privileging an
earlier legislature’s intent is that the prior legislature cobbled together the coalition needed to
enact the statute, while later legislatures did not.
However, a later legislature might have enacted a similar statute with somewhat different
intentions had the earlier legislature not acted. Thus, the enacting legislature should not
necessarily receive a preference because they, unlike later legislatures, amassed a super-majority
coalition to enact a statute. The proponents at the two times may have faced significantly
different political circumstances. For the former proponents, the alternative to the statute, if their
efforts failed, may have been the absence of any statute addressing their concerns. To the later
proponents, the competing alternatives may, instead, be a somewhat acceptable statute or a
revised statute incorporating their preferred modest amendments to the extant statute. The
reduced significance of failure changes the proponents’ ability to mobilize a majority, gives them
less reason to revisit the statute, and makes placing the statute on the legislative agenda harder to
justify.110
Imagine that a statute is enacted, and then re-enacted ten years later. Assume that the reenacting legislature left a portion of the statute unchanged. If an interpreter becomes aware of a
difference between the enacting legislators’ and the re-enacting legislators’ understanding of that
provision, the interpreter should follow the re-enacting legislature’s views, even though that
legislature did not draft the language initially.111 The re-enacting legislature possesses a superior

presumption that a later legislature has a better democratic pedigree can be defended — the principle that legislatures
should always have the power to change the actions of their predecessors, see infra notes 136-37, justifies
considering that later-in-time legislature to have the superior democratic pedigree.
110

G RANT G ILMORE, T HE A GES OF A M E R I CA N L AW 95 (197 7) (obser ving that “getting a sta tute enacted in
the first place is much easier than getting the statute revised so that it will make sense in the light of changed
conditions ”); William W. B uzbee, The One-Congress Fiction in Statutory Interpretation, 149 U. P A . L. R EV . 171,
240 & n. 247 (2 00); Eule , supra note 74, at 457 n.352.
111

Assuming tha t the disputed provision h as not been authoritatively co nstrued in the inte rim, becau se if
there were such an interim decision, one could argue that re-enactment without change constituted legislative
ratification of the intervening judicial decision. United States v. Bd. of Comm’rs, 435 U.S. 110, 134 (1978); Snyder
v. Harris, 394 U.S. 332, 339 (1969); see 2B SU T H E R LA N D S T A T U T O RY C O N S T R U C TI O N, supra note 34, § 49.09.

final.wpd

Page 28

democratic pedigree because it exists later in time. The enacting legislature’s status as the first to
reduce the statute to writing should surely be viewed as far less significant (if significant at all),
and certainly does not justify favoring the enacters’ views over the re-enacters’ contrary views.112
Of course, in this hypothetical the later legislature took action, they re-enacted the statute, rather
than engaging in no action at all. And my argument preceding the hypothetical focused on
honoring the intent of later legislatures who take no action. This difference is not critical,
however, because in both circumstances the key text was not altered by the legislature.113 The
hypothetical suggests that one legislature’s initial reduction of a statute to writing should not
determine which of the various legislatures that existed over time most deserves the
contemporary courts’ allegiance.
In addition, the initial enactment of a statute may be somewhat idiosyncratic. Once a
statute is enacted and becomes established law, support for the statute may grow and fears of the
initial opponents may prove illusory. Even if the application of the statute has proved
problematic, the basic principles underlying the statute may come to be accepted as conventional,
even though considered radical when the statute first passed. Especially in such situations, the
views of the initial coalition cobbled together to enact the legislation should not govern over the
“intent” of later supportive legislatures that need take no further action. In such circumstances,
112

Contra Pierce v. Underwood, 487 U.S. 552, 566-67 (1998); Vt. Agency of Natural Res. v. United
States, 529 U.S. 765 , 783 n.12 (2000) ; see gene rally N.Y. State Dep’t of Soc. Servs. v. Dublino, 413 U.S. 405, 416
n.19 (1973) (relying upon unattached post-enactment legislative history). In Pierce v. Underwood, Justice Scalia,
writing for the C ourt, takes the o pposite ap proach. T he statute at issue, the Equal A ccess to Justic e Act, 28 U .S.C. §
2412(d), had been enacted in 1980, and re-enacted in 1985. Ho wever, the 1985 Congress had not modified the
crucial language when re-enacting the statute. Justice Scalia explained that a 1985 House committee report
construing the key provision lacked relevance because the 1985 Congress had not changed the statutory language
created in 1 980. Ac cordingly, Sc alia conclud ed, the 198 0 Congr ess’ understan ding of the cru cial term con trolled.
However, Sca lia’s rejection of evidence of the “intent” of the 198 5 Congress might have resulted from his skepticism
toward legisla tive history in gene ral, and com mittee repo rts in particular. See Charles T iefer, The
Reconcep tualization of Legislative H istory in the Suprem e Court, 2000 W ISC. L. R EV . 205, 21 7, 221, 2 29-30.
Specifically, Justice Scalia might have doubted that the 1985 committee report reflected the collective intent of the
House, the Senate, and the President. If instead, for example, there had been some lexicological development that
altered the common understanding of a word used in the statutory text, perhaps Justice Scalia might have concluded
that the re-enacting Congress’ understand ing of the term deserved grea ter weight than that of the enacting Congress.
113

Justices Scalia and Stevens have both suggested that legislative re-enactment of text without
modificatio n has no mo re significance th an legislative inac tion. Pierce v. Underwoood, 487 U .S. at 567; United
States v. Bd. of Com m’rs, 435 U.S. at 149 n.12 (Stevens, J., dissenting). Contrary to my argument above, however,
in both situations (re-enactment without textual modification and inaction), they disregard the actual or presumed
“intent” of the later legislatures that either re-enacted the statute or allowed it to stand.
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the later legislators possess a superior democratic pedigree.
Admittedly, if no further legislative action has been taken, an interpreter will encounter
difficulty in determining which of several later Congress’ “intents”, or perhaps more accurately,
understandings, to honor. While such a difficulty is indeed troubling, courts should confront this
problem rather than continue to honor the intentions of the enacting Congresses despite their
poor democratic pedigree.
Two cases that Eskridge himself analyzes, Smith v. Wade114 and United Steelworkers v.
Weber,115 illustrate how this insight might change our perspective. 116 Smith v. Wade involved the
availability of punitive damages against prison officials who had improperly placed plaintiff in a
cell with more dangerous inmates (who thereupon assaulted plaintiff). Section 1983 had been
enacted in 1871 to confer upon citizens a cause of action against individuals who violated their
constitutional rights under color of state law. The Justices engaged in a historical discussion,
focused on discerning the Reconstruction Congress’s conceptions of common law doctrines. The
Justices surmised that legislators would have assumed that courts would apply common law
doctrines to questions arising under section 1983. Eskridge concludes, based on his own
assessment of late Nineteenth Century common law, that the 1871 Congress would most likely
have assumed that courts would preclude recovery of punitive damages. However, Eskridge also
concludes that allowing the award of punitive damages fits more coherently with the evolving
judicial construction of section 1983. Eskridge resolves this dilemma by arguing that the Court
should have interpreted section 1983 consistently with the manner in which the statute has
evolved rather than in accordance with the 1871 Congress’s “intent.”117
Of course, as an alternative response to Eskridge’s conundrum, the Court might have
decided that the variance of judicial doctrine from the 1871 Congress’ intent should be arrested,
even if not reversed. In particular, the Court could have committed itself to resolving new
questions arising under the statute by seeking to bring the statute more in line with the enacting
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461 U.S. 30 (1983).

115

443 U.S. 193 (1979 ).

116

Eskridge, supra note 3, at 1484-94.

117

Id. at 1485-86.
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legislature’s original intent. Yet a third alternative may exist, at least theoretically. If a court
could confidently surmise how a later Congress that might have enacted section 1983 (had it
needed to), would have addressed the situation, arguably the court should interpret the statute
with reference to that intent. Drawing such an inference about a later legislature’s “intent” may
be an impossible task, because the central question is a counter-factual regarding an abstract
concept (i.e., legislative intent). However, this theoretical, but impractical, third alternative does
provide a justification for invoking majoritarianism to conclude that adherence to the intent of
enacting lawmakers, whose terms of office ended more than 100 years before the controversy
arose, is unwarranted. Thus, the Reconstruction Congress’s preferences with regard to section
1983 should not necessarily govern, because a less anachronistic Congress, say one that existed
during the Lyndon B. Johnson presidency or the New Deal, might well have enacted the same
statute with a more contemporary perspective.
The same argument might potentially be advanced with regard to Weber. Weber involved
the question of whether Title VII of the Civil Rights Act of 1964, which prohibits racial, ethnic,
and gender discrimination in employment, permits voluntary “affirmative action” programs.
Title VII was initially enacted amid extraordinary controversy. From his immersion in that
history, Eskridge concludes that “center of gravity” of proponents suggests that collectively they
would not have permitted affirmative action.118 The congressional debates “reveal[] hostility to
quotas generally” and suggests that “the purpose most broadly accepted in Congress was that of
creating a color-blind society.”119 Eskridge notes in particular the central role Senator Dirksen
and about a dozen conservative Republican senators played in defeating the Southern Democratic
filibuster. Even if Eskridge’s assessment is wrong, surely in 1964 some of the crucial proponents
could not have acknowledged publicly that they favored affirmative action.120 However, perhaps
viewing the intent of a later Congress, one that might have enacted the same statutory text had
the 1964 Congress not relieved it of the necessity to do so, might lead a court to uphold
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Id. at 1491.

119

Id.

120

Under a public justification approach, the question of publicly-acknowledged intent is more important
than an unstate d or priva tely-stated “intent” tha t legislators are un willing to ackno wledge pu blicly.
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affirmative action as consistent with Title VII. In 1964, proponents were forced to rely upon the
votes of conservative Republicans to break a filibuster led by the Senate’s Southern Democrats,
who at the time enjoyed enhanced powers by virtue of both their seniority and dominance of the
committee system.121 If Title VII had not passed when it did, but later, during the latter years of
the Johnson presidency, or during the Nixon, Ford, or Carter presidencies, perhaps the enacting
Congress would have been much more favorably inclined toward the concept of affirmative
action than the 1964 Congress.122
Eskridge does not really address the flawed majoritarian quality of statutes in the pathbreaking article that serves as the focus of this symposium. He addresses it directly only briefly
in his book-length argument for dynamic interpretation.123 Eskridge’s dynamic interpretation
approach encompasses interpreting statutes in light of changes in majoritarian preferences, but is
broader, generally advocating judicial construction with reference to contemporary
circumstances. And indeed, Eskridge sometimes argues for dynamic interpretation to more fully
effectuate the enacting legislature’s intent.124
Guido Calabresi more directly targets the non-majoritarian effect of statutory permanence
in A Common Law for the Age of Statutes. He argues that courts should simply consider statutes
no longer binding upon them after a limited period of time. The courts could, after that time,
overrule or modify statutes to reflect the “legal topography,” and thus invite legislative
reconsideration of the statute. In deciding whether to “overrule” or modify a statute, courts
should take into account asymmetries in the affected interests’ abilities to secure legislative
action. In particular, the court should rule against the interest that can most easily secure
121

Indeed, the undemocratic manner in which many Senators (and other elected officials) were chosen,
namely in elec tions from wh ich African-A merican vo ters were large ly barred, m ay have con tributed to civ il rights
proponents’ need to compromise with those more equivocal on the issue. Thus, with regard to the Civil Rights Act
of 1964 , there is yet an add itional reason to accord only mode st weight to the view s of swing voter s necessary to
break Southern senators’ filibuster.
122

E SKRIDGE, supra note 1, at 77, 79.
Such an approach does not mean that the interpretation of Title VII should reflect the retrenchment of the
1980's and 1990's. Legislation to establish the principle of “color-blindness” and to preclude voluntary affirmative
action pro grams was n ot frustrated b ecause pr oponen ts believed tha t statutory law alrea dy embo died such p recepts.
Rather, such efforts failed be cause the ab sence of sup er-majorities n eeded to mandate su ch a retrench ment.
123

See E SKRIDGE, supra note 1, at 13 4-40.

124

See id. at 117, 125-26.
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legislative reconsideration.125
Calabresi’s diagnosis of the non-majoritarian quality of statutory permanence is sound,
but his remedy problematic. The requirement that judges “overrule” or modify statutes with
reference to the “legal topology” almost certainly does not adequately restrain non-majoritarian
judges from “updating” statutes based on their ideological predispositions rather than neutral,
generally-accepted non-ideological principles.126 Moreover, Calabresi’s argument that courts
should interpret statutes to encourage legislative reconsideration, while attractive, ultimately
subverts the prime judicial role — resolving individual disputes. Calabresi’s approach in effect
urges judges to use their role as arbiter of individual disputes strategically, not to render justice in
the individual case but to maximize the likelihood that democratic institutions will revisit the
statute. Individual litigants, who need the courts to define their rights, become mere pawns in a
judicial effort to initiate or maintain a dialogue with the legislature.127
Calabresi’s argument is problematic for yet another reason. Calabresi establishes that a
longstanding statute may reflect only a defunct majority’s policy judgments. However, his
analysis does not suggest that a contemporary legislature would adopt any particular policy at all
with regard to a particular issue confronting a court. Thus, Calabresi’s argument really suggests
that a court should essentially decide that no law governs a controversy covered by a statute that
has, the court suspects, lost majority support. This suggests that the judiciary should preclude
disputants from invoking its processes, one way or the other, to resolve their legal dispute.
Legislatures can avoid resolving disputes by simply failing to act. Courts do not have the same
125

C ALABRESI, supra note 3, at 12 4-29. Intere stingly, Eskridge has studied v arious grou ps’ effectiveness in
securing legislatio n in respons e to unfavor able statutory ru lings. E SKRIDGE, supra note 1, at 152-53; William N.
Eskridge , Jr., Overru ling Statu tory Prece dents , 76 G EO . L.J. 1361 (1988)
126

Calabresi does address this point, and asserts that general legal principles will constrain judicial
decision-making with regard to nullifying or modifying statutes, much as they constrain judges in the development of
commo n law doctrin es. Neverth eless, scholars particularly criticiz e dynamic th eories, like Ca labresi’s, on this p oint.
Nagle, supra note 6, at 22 45-49; M artin H. Red ish & The odore T . Chung, Democratic Theory and the Legislative
Process: Mourning the Death of Originalism in Statutory Interpretation, 68 T U L. L. R EV . 803, 852 (1994); Thomas
W. M errill, The Co mmo n Law P owers of F ederal C ourts, 52 U. C H I. L. R EV . 1, 19, 32-33 (1985). Of course a
similar debate has played out over the last forty years with respect to constitutional adjudication. See E LY , supra
note 4, at 44-48. See supra note 4.
127

Bernard W. B ell, Metadem ocratic Interpretation a nd Separa tion of Powers , 2 N.Y.U. J. L EGIS . & P U B .
P O L’Y 1, 7-18 (1998-99). If employed without great caution, the approach can also imposes an undue burden on the
legislature. See id at 18-20.
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luxury, they ordinarily must rule on cases brought before them (even if only to confirm, by
dismissing a claim for failure to state a recognized cause of action, that a private party may act
free of legal constraint).128
Calabresi’s interpretive methodology is most acceptable when a court merely concludes
that an extant statute no longer applies. Such applications of a Calabresi-esque methodology are
exemplified by Judge Calabresi’s own approach to New York’s assisted suicide laws, and
Professor Alexander Bickel’s and Judge Jon O. Newman’s approaches to Connecticut’s
contraceptive and abortion laws, respectively. 129 Justifying Calabresi’s methodology becomes
more difficult when, instead of invalidating the statute, a court “updates” the statute by
modifying or expanding its terms. Such a court is no longer merely declaring that the legislative
act that created the statute has no further effect (i.e., that the policy preferences of former
legislators simply cannot govern for so long a time after they have left office). Instead, the court
is itself using the statute to effectuate policies that the judges themselves believe appropriate.
Admittedly, such judicial lawmaking poses less of a difficulty for state courts, which possess
recognized common-law powers.130 But it certainly poses a difficulty for federal courts, which
generally lack such powers.131 Judicial lawmaking may even present a problem for state courts in
contexts where their common law powers are severely limited — for example where the
legislature has acted comprehensively so as to occupy the field or where an entire field is a
creature of statutory law. The fields of criminal law and worker’s compensation provide two
examples of such areas.
Julian Eule suggests another approach. The legislature can resolve the problem of the
non-majority status of statutes that have remained after their supporting majority has disappeared

128
Of course, most jurisdictions’ highest courts may, like legislatures, refuse to resolve certain issues
because they enjoy discretionary jurisdiction.
129

Quill, 80 F.3d 731-43 (Calabresi, J. concurring); Abele v. Markle, 342 F. Supp. 800, 810-11 & n.18 (D.
Conn. 1972)(Newman, J., concurring); B ICKEL, supra note 4, at 15 5-56.
130

Bernard W. B ell, In Defense of Retroactive Laws, 78 T EX . L. R EV . 235, 262 n.162 (1999).

131

Erie R.R. C o. v. Tom pkins, 304 U.S. 64, 7 8 (1938 ); accord Illinois v. City of Milwaukee, 406 U.S. 91,

103 (1972).
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by making amendatory legislation retroactive.132 The Judiciary would then review the
legislature’s assessment of the timing of the old legislative majority’s disappearance, by deciding
the appropriateness of the legislatively-specified time period of retroactive application. This
approach maintains the traditional conception of legislatures’ and courts’ respective roles.
Legislatures act first in assessing whether the old law should be rendered nugatory during some
period prior to its actual repeal; the Judiciary then reviews the reasonableness of the legislature’s
determination. However, legislatures will not likely seek to ascertain the date of the enacting
majority’s disappearance, nor will they likely make amending legislation retroactive for
considerable periods of time.133 Moreover, retroactivity raises other concerns that will surely
preclude courts from upholding retroactive statutes simply because a legislature credibly
concludes that an old statute had lost majority support long before its repeal or revision. In
particular, courts will surely have concerns about ensuring citizens fair notice of their rights and
obligations, and retroactive statutory revisions cannot provide such advance notice.134 Indeed, for
that reason, even in areas in which courts can freely apply legal rules retroactively, as when they
revise or abrogate common law or constitutional doctrines, courts sometimes exhibit a reluctance
to apply significant changes in judicial doctrine to conduct that predates decisions announcing
the particular doctrinal shift.135
In short, statutory longevity, supermajority requirements, and lack of time combine to
create circumstances in which statutes may not reflect the will of current majorities, but instead
will continue to embody decisions of legislators who have long since left office and have little
democratic authority to continue exercising legislative power over citizens. Thus, while courts
may be non-majoritarian, the products of the political branches of government may also become
132

Eule, supra note 74, at 4 58-59. S ee generally B ell, supra note 130 , at 251-54 . Such an arg ument is
much more credible when the government has never adopted a policy with regard to a particular issue than when a
new majo rity seeks to ove rturn a prior g overnme ntal policy.
133

And judges will not likely be adept at assessing any such legislative judgments. Indeed, support for an
old policy may not have gra dually declined, but may have w axed and wane d over the course of m any years.
134
135

Landgraf, 511 U .S. at 265; D ANIEL E. T R O Y , R ETROACTIVE L E G IS L A TI O N 18-19 (1998).

Chevron Oil Co. v. Huson, 404 U.S. 97, 107-08 (1971)(setting forth three-factor test for deciding when
to use pros pective ov erruling); Ke lly v. Gwinnell, 96 N.J. 538 , 544, 47 6 A.2d 1 219, 12 22 (198 4); M E L V IN A R O N
E ISENBERG, T HE N ATURE OF THE C O M M O N L A W 127-32 (1988 )(discussing p rospective overruling, b ut arguing that it
should be employed only on a limited basis).
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non-majoritarian.

III. Weak Dynamic Statutory Interpretation
More conventional interpretive doctrines than those presented by Eskridge and Calabresi
can make law somewhat dynamic and at the same time keep faith with the “faithful agent” theory
of statutory interpretation. In particular, while Congress may leave a particular statute or
particular provision unchanged for long periods of time, it nevertheless enacts or modifies other
statutes. Giving weight to these changes in interpreting old statutes is consistent with the faithful
agent theory, at least in a loose sense. This sort of “updating,” which might be termed “weak
dynamism,” may occur in two ways: (1) resolving statutory conflicts, and (2) viewing statutes as
creating common law principles that may be used in construing other statutes.

A. Resolving Statutory Conflicts
Resolving conflicts between statutes may result in some older statutes evolving. Judges
typically seek to harmonize conflicting statutes. But when statutes are irreconcilable, courts
prefer either the more specific statute or the statute enacted later in time. Court will first favor
the more specific of two conflicting statutes. If neither statute is more specific than the other, the
court when then favor the statute enacted later. The later in time presumption may be justified by
the proposition that the preferences of later legislatures should supersede those of earlier
legislatures.136 Citizens lack the ability to govern themselves if their elective representatives
cannot modify the policies established by earlier legislators. As one observer has explained:
“Each election furnishes the electorate with an opportunity to provide new direction for its
representatives[;] [t]his process would be reduced to an exercise in futility were the newly elected
representatives bound by the policy choice of a prior generation of voters.”137
136

W ILLIAM D. P OP KIN , S T A T U T ES I N C OURT 242, 244 (1999). 1A SU T H E R LA N D S TATUTORY
C O N S T R U C TI O N, supra note 34, at § 23.03. In at least one circumstance in which it is impossible to accord such
primacy, the Constitution requires concurrence by a super-majority before the document creating legal obligations
can go into e ffect. Eule, supra note 74, at 4 25. In partic ular, treaties mus t be ratified by two -thirds of the Sen ate.
U.S. C ONST . art. I, § 2.
137

Eule, supra note 74, at 4 04-05; accord U.S. Trust Co. v. New Jersey, 431 U.S. 1, 45 (1977) (B rennan,
J., dissenting)(“One of the fundamental premises of our popular democracy is that each generation of representatives
can and will remain responsive to the need and desires of those they represent”).
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Statutes may limit future legislation in circumstances where they do not impose
burdensome requirements upon future legislators. Examples of such statutes include those that
require express reference to the statute itself if a later legislature intends to make the statute
inapplicable in certain contexts,138 and those specifying that no future statute may operate
retroactively unless the legislature explicitly makes it retroactive.139 In both instances, the
statutes impose a negligible burden on later legislatures, essentially requiring that the statutory
text of future statutes reflect a conscious and open decision to contravene the policy set forth in
the earlier statute.140
A recent Supreme Court case of some renown, FTC v. Brown & Williamson,141 illustrates
the evolutionary potential of the effort to harmonize statutes. Indeed, Justice O’Connor observes
in her opinion for the Court that reconciliation of statutes enacted at various times has long been
a prime judicial function.142 FTC v. Brown & Williamson involved the Federal Food, Drug, and
Cosmetics Act (“the FDCA”).143 Tobacco companies challenged the Food and Drug
Administration’s (“FDA”) regulation of tobacco products, arguing that the FDCA did not confer
upon the agency jurisdiction over tobacco products. The critical statutory language, which had
been enacted in 1938, appeared to authorize FDA regulation of tobacco products. In particular,

138

E.g., Administrative Procedure Act, ch. 324, 60 Stat. 237 § 12, 5 U.S.C. § 559 (“subsequent statute may
not be held to supersede or modify” several sections of the APA “except to the extent that it does so expressly”);
Religious Freedom Restoration Act of 1993 (“RFRA”), Pub. L. No. 103-141, § 6(b), 107 Stat. 1488, 1489
(1993)(“Federal statutory law adopted after the date of the enactment of this Act is subject to the Act unless such law
explicitly excludes such application by reference to this Act”).
139

E.g., T EX G O V ’T C ODE A N N . § 311.0 22 (W est 1998 ). See Be ll, supra note 127 , at 30 n.12 0.

140
Courts imp ose similar bu rdens by cre ating “clear statem ent” rules. See Bernard W. B ell, Using
Statutory Interpretation to Improve the Legislative Process: Can It Be Done In the Post-Chevron Era?, 13 J.L. &
P O L. 105, 149-50 (1997). Judges should view a prior legislatures’ efforts to protect certain important policies by
establishing interpretive presumptions no less favorably than judicial efforts to protect important policies by
adopting interpretive p resumptio ns. See gen erally Bell, supra note 127, at 29-33.
141

529 U .S. 120 (2 000); see gene rally Buzbe e, supra note 110, at 194-200 (analyzing the decision); John F.
Mannin g, The Nondelegation Doctrine as a Canon of Avoidance, 2000 S. C T . R EV . 223 (same).
142

FDA v. Brown & Williamson, 529 U.S. at 143. O’Connor, quoting U.S. v. Fa usto, 484 U.S. 439, 453
(1988), observes: the “‘classic judicial task of reconciling many laws enacted over time, and getting them to ‘make
sense’ in com bination, nec essarily assume s that the implica tions of a statute m ay be altered by the implica tions of a
later statute.’”
143

52 Stat. 1040, codified as amended at 21 U.S.C. §§ 301 et seq. (2002).
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21 U.S.C. § 321 broadly permitted regulation of any substance or any “device” “intended to
effect the structure or any function of the body.” After a massive administrative proceeding, the
FDA had made precisely such findings about cigarettes — concluding that tobacco products have
pharmacological effects, and that the tobacco companies intended cigarettes to produce such
pharmacological effects.144
Justice O’Connor devoted some attention to the intent of the 1938 Congress, as the
Court’s conventional “faithful agent” interpretive methodology demands. However, she could
not muster a particularly strong argument, due to the paucity of probative evidence and the
composition of her five-Justice majority (which precluded drawing inferences from legislative
silence).145 In a critical paragraph, Justice O’Connor begins to make a classic argument based on
congressional silence, noting the tobacco industry’s significance and Congress’s failure to
discuss the FDCA’s applicability to tobacco. However she abruptly abandons her “silence”
analysis and puzzlingly asserts that legislative intent lacks significance, a peculiarly Scalia-esque
argument. She does not, however, couple that observation with a typical textualist analysis of the
critical statutory language’s common meaning, an analysis which, the dissent cogently argued,
supported the FDA’s assertion of jurisdiction. Rather, O’Connor finds the 1938 congressional
silence noteworthy because that silence was “relevant” to the basis for the FDA’s later
representations to Congress that it lacked authority to regulate tobacco, and those representations
in turn formed “the background against which Congress enacted subsequent tobacco-specific
statutes.”146 To put it charitably, O’Connor’s argument was strained and quite unconventional.
Justice O’Connor devoted most of her opinion to discussing statutes and legislative
efforts that occurred long after Congress’ initial adoption of the statutory provision at issue. She
concluded from the course of legislative activity since the early 1960's that Congress had

144

61 Fed. Reg. 44619 (1996).

145

Justices Scalia and Th omas, critical m embers o f the majority, rej ect the use of leg islative history in
general, see Tiefer, supra note 112 , at 217, 22 1, 229-3 0; Thom as W. M errill, Textualism and the Future of the
Chevron Doctrine, 72 W ASH . U. L.Q. 351, 363 (1994), and react with particular scorn to inferences drawn from
legislative silence, see, e.g., Dept. of Commerce v. United States House of Representatives, 525 U.S. 316, 344
(1999 )(Scalia, J., co ncurring); Ch isom v. Ro emer, 50 1 U.S. 38 0, 406 (1 991)(S calia, J. dissenting ); see gene rally
Bell, supra note 1, at 90-91.
146

Brown & Williamson, 529 U.S. at 147.

final.wpd

Page 38

intended to reserve for itself the authority to regulate tobacco.147 She explained: “Congress has
persistently acted to preclude a meaningful role for any administrative agency in making policy
on the subject of tobacco and health.” She thus, in effect, narrowed the text of the statute,
enacted by a Congress presumably unaware of the public health hazards associated with
smoking, based largely on later Congresses’ preferences. While the 1938 Congress probably did
not believe it was conferring upon the FDA the ability to ban tobacco in the near future, as
Justice O’Connor surmised,148 one can merely speculate about the reactions of New Deal
legislators to the prospect of the FDA’s assertion of jurisdiction to regulate tobacco almost sixty
years in the future, if they had been informed about the severe pharmacological effects of tobacco
and the substantially greater contemporary public distaste for tobacco.149 Most likely, I suspect,
they would not have wanted to decide the issue for us.
In short, on occasion the necessity to reconcile earlier statutes with later ones sometimes
compels courts to “update” statutes.150

B. Statutes as Common Law Principles — Extending Statutes
Recent statutes may serve to “update” older statutes if courts apply a second, more
controversial technique — that of “extending statutes.” This technique involves viewing statutes
as not only resolving matters within their scope, but more generally (separately or in
combination) establishing broader common-law principles for courts to use in developing
common law or construing other statutes, particularly long-standing ones.151 In the context in

147

Id. at 156; see gene rally, id. at 143-56. This conclusion held enhanced attractiveness because of the
normative constitutional ap peal of enc ouraging C ongress to m ake significant d ecisions rathe r than delega ting their
resolution to administrative agencies., as J ustice Breye r alleged in his d issent. Id. at 189-192.
148

Id. at 147. I agree with Justice O’Connor’s supposition about the enacting legislators’ expectations, but
am not sure it is much more than a supposition.
149

Indeed, Breyer makes an argument that this is precisely the type of statute that gives broad law-making
power to an agenc y, and that if the agency concluded that tob acco had the health effects of mo re conventional drugs,
the FDA would hav e the powe r to regulate the m. Id. at 164-67. He provides a much more nuanced historical view
than does Justice O’Connor.
150
151

See E SKRIDGE, supra note 1, at 126.

See gen erally, 2B SU T H E R LA N D S T A T U T O RY C O N S T R U C TI O N, supra note 34, at § 55.01 (discussing
application of statutory principles in common-law fashion to analogous situations not covered by the statute).
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which it is most often employed, revising judge-created common law doctrines, reliance on the
“extending statutes” technique can be defended rather easily. In altering common law doctrines,
the court uses the imperfectly-majoritarian “extending statutes” technique to modify doctrines
produced by its own prior non-majoritarian lawmaking. 152 Luminaries like Dean Roscoe Pound,
Professor James M. Landis, and Justice Harlan F. Stone, among others, have advocated such a
practice in that context.153 The United States Supreme Court has used the “extending statutes”
technique in the common law context, most prominently in Moragne v. States Marine Lines,
Inc.154
The extending statutes technique is somewhat more difficult to reconcile with democratic
theory when used to alter the conventional meaning of longstanding statutory text. In such
circumstances a court uses an imperfectly majoritarian technique to alter the product of
majoritarian political processes. Nevertheless, the Supreme Court used the “extending statutes”
approach to justify an evolutionary approach to statutory interpretation in Kiefer v. Kiefer v.
Reconstruction Finance Corp.,155 and the New York Court of Appeals relied upon a similar
technique in In re Jacob.156 In this context, the “extending statutes” approach can be justified
given the previously-described flawed majoritarian quality of long-standing statutes.157

152

Pound, supra note 95, at 389.] However, even in that context, judges must be alert to the potential that
the legislature’s limit on the statutory scope may reflect more than a focus on a particular problem and may indeed
represent a n affirmative jud gment that the p rinciple emb odied in the statute should n ot apply mo re generally.
153

James M . Landis, Statutes and the Sources of Law, in H A R V A R D L EGAL E S S A Y S 213, 219-22, 229-30
(1934 ); Pound , supra note 95, at 3 85-86, 3 88; see also Harlan Sto ne, The Common Law in the United States, 50
H ARV . L. R EV . 4, 12-15 (1936) ; see gene rally J AMES W I LL A R D H URST , D EALING W I T H S TATUTES 44-45 (1 982).
154

398 U.S. 375 (1970 ).

155

306 U.S. 381 (1939 ).

156
86 N.Y.2d 651, 636 N.Y.S.2d 716, 660 N.E.2d 397 (1995). The doctrine of desuetude has also been
used to challenge the application of old laws that have been undermined by later enactments. See supra note 129;
see gene rally, 2 SU T H E R LA N D S T A T U T O RY C O N S T R U C TI O N, supra note 34, at § 34.06.
157

Courts might also rely upon developments in constitutional doctrine to “update” statutes. Evolving
constitutional d octrine, while no t necessarily ma joritarian, ma y nevertheless b e less anachro nistic than some statutes.
A majority of the Court recently, in Circuit City Stores, Inc. v. Adams, 532 U .S. 105 (2 001), ad opted a q uite
dynamic interpretation of the Fed eral Arbitration Act (“the FAA ”), based on chang es in Commerce Clause
jurisprude nce. (Ironica lly, the five Justice ma jority included Justices who have been quite scornfu l of dynamic
interpretation, in particular Justices Scalia and Thomas.) The Court said that in interpreting the FAA it would not
focus upo n Congre ss’ concep tion of its Com merce C lause pow ers when it ena cted the FA A in 192 5. Id. at 116-18 .
Rather, the scope of commercial activity that came within the Clause would expand and contract depending on the
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The weak dynamism of the “extending statutes” technique forms a part of the interpretive
approach of many scholars and jurists, even those generally on opposite sides of the statutory
interpretation wars. An element of weak dynamism is inherent in both Eskridge’s and
Calabresi’s theories, though they also recommend more assertive statutory updating as well.
Both suggest that the emergence of policies in later statutes enacted by the legislature qualifies as
a changed circumstance justifying dynamic interpretation.158 Thus, for Calabresi, later statutes,
particularly a group of later statutes all embodying the same policy, form an important part of the
“legal topography” to which courts must refer when updating statutes.159 However, for Calabresi
“legal topography” consists of more than merely later-enacted statutes — it also includes
developments in constitutional law doctrines, common law doctrines, and indeed even trends in
scholarly thought.160 Calabresi may overestimate the constraint that “legal topography” will
place on lawmaking judges (as I have suggested earlier), and his “legal topography” may include
non-majoritarian features, but the weak dynamism of extending statutes is nevertheless one
element of his methodology.161
On the other end of the spectrum, Justice Scalia’s approach incorporates weak dynamism.
In particular, he asserts that a court, when construing ambiguous statutory text, should consider
the corpus of the law and try to harmonize the statute with that legal corpus.162 He does not seek
to ameliorate the problematic nature of statutory permanence. He either does not conceptualize

current judicial definition of the Commerce power’s scope. The Court thus interpreted the Act to reach the limits of
the Commerce Clause power at the time of judicial decision rather than the limits of the Commerce Clause power as
the enacting Congress conceived them to be. Indeed, this approach to interpreting the term “transaction involving
commerce” contrasted with the court’s much more textual reading of the proviso exempting labor contracts from the
FAA — it read the language to exempt only interstate transportation workers, rather than all workers within the reach
of the Com merce C lause as curre ntly concep tualized. Id. at 114-15, 119-21. However, the evolutionary potential
inherent in interp reting statutes in light o f doctrinal de velopme nts in constitutiona l law lies beyond the scope o f this
paper.
158

See E SKRIDGE, supra note 1, at 126-27.

159

C ALABRESI, supra note 3, at 129-35.

160

Id. at 129, 131.

161

Id. at 129.

162

Green, 490 U.S. at 528 (“The meaning of terms on the statute books ought to be determined . . . on the
basis of which meaning is . . . most compatible with the surrounding body of law into which the provision must be
integrated — a compatibility which, by a benign fiction, we assume Congress has in mind.”)
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statutory permanence as non-majoritarian or does not believe the courts should address the
problem.163 Rather, he seems to strive for statutory harmony as a normative ideal. Nevertheless,
Justice Scalia’s technique of considering the legal corpus can lead courts to update statutes by
interpreting them with reference to later statutes that embody different, more contemporary
legislative policies.
One objection to the “extending statutes” approach may rest on the conception of statutes
as compromises. The broad principles underlying a statute, and perhaps explicitly stated in its
preamble or “public justification,” do not fully reflect legislative preferences. Rather, the limits
on the application of the underlying principle hold as much significance as that underlying
principle itself.164 Thus, courts should apply the principles underling a statute only in the precise
ways that the enacting legislatures mandated, so as to honor the compromises that the statute
embodies. Such an argument is strongest when advanced in the context of roughly
contemporaneous interpretation. Legislators will likely have contemporary circumstances in
mind when crafting a legislative compromise, and their right to exercise power is at its height.
The argument loses force as the statute ages and becomes an accepted part of the law for two
reasons. First, the compromise made as a part of the statute’s enactment may well not have been
addressed to a future state of affairs, like the one facing the court considering extending the
statute, but rather to the precise circumstances extant at the time of the statute’s enactment. 165
Second, if the contemporary polity accepts the underlying statutory rationale as a broader

163

K Ma rt Corp v. C artier Inc. 48 6 U.S. 28 1, 325 (1 988)(S calia, J., dissenting ); Antonin Sc alia, The
Doctrine of Stan ding as an E ssential Element of the S eparation of P owers, 17 SUFFOLK U. L. R EV . 881, 89 7 (1983 ).
Thus, in K-Mart , Scalia argued that the majority’s decision to up date the statute was wrong, asserting that it was a
legislative prero gative to, by its ow n inaction, allow tempora l distortion of ex isting statutes. Indee d, in his Suffolk
Law School speech, he suggested that the Executive Branch, rather than the Judiciary, can serve as the institution
that limits the permanence of policies embodied in statutes. In this, he is undoubtedly correct. Chevron v. Natural
Res. Def. Council, Inc., 467 U.S. 837 (1984). However, agency updating itself may be problematic. See
C ALABRESI, supra note 3 , at 44-58; D A V ID S C H O E N B R O D, P OWER W ITHOUT R ESPONSIBILITY: H O W C ONGRESS
A BUSES THE P EOPLE T H R O U G H D E L E GA T IO N (1993). Assessment of the agency role in updating is beyond the scope
of this paper.
164

Easterbo ok, supra note 40, at 5 40-43; see Mannin g, supra note 80, at 1 8 n.72; M cNollgas t, supra note
81, at 711 -12, 734 -35.
165

See P OP KIN , supra note 136 , at 230. Ind eed, Po pkin suggests th at courts are u niquely qua lified to fit
statutes into their histo rical context. Id. at 246. Certainly the enacting legislature could not have done so, having
been unable to predict the future, and the contemporary legislature, unlike the court, can avoid addressing the issue.
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principle applicable more widely than to the circumstances of the statute (and the legislature’s
embodiment of the principle in other statutes might suggest precisely such acceptance), we
should not necessarily care that a legislative minority or a segment of the legislative majority
forced proponents to enter into an expedient compromise limiting the scope of that principle.
The legislators who advocated limited application of the principles, and those who acquiesced,
no longer are entitled to exercise legislative authority for the contemporary citizenry.
However, judges should constrain their use of the “extending statutes” technique to
update statutes. A court should not update every anachronistic statutory provision, because
judicial updating discourages legislative action, particularly legislative efforts to advance a
similar policy.166 Such judicial restraint is particularly warranted when the anachronistic statute
addresses an issue subject to ongoing debate. In such circumstances, a court should ordinarily
eschew dynamic interpretation, even weak dynamic interpretation, and adhere more closely to a
static approach. Such an approach encourages legislative resolution of the issue once the
legislature can overcome the debilitating political impasse precluding immediate action.
The application of child welfare laws to pregnant women whose conduct endangers their
fetuses provides a setting in which an “extending statutes” argument might initially seem
attractive.167 However, the countervailing precept favoring legislative resolution of controversial
issues counsels forswearing reliance on the “extending statutes” technique. Several states have
sought to invoke child welfare and child endangerment laws against expectant mothers, to protect

166

B ICKEL, supra note 4, at 15 6; Estreiche r, supra note 6, at 1165-67; see also POP KIN , supra note 136, at

235.
167
John A. Robertson, Procrea tive Liberty a nd the C ontrol of C oncep tion, Preg nancy , and Ch ildbirth, 69
V A . L. R EV . 405, 441 (1983)(“[t]he cases imposing liability for prenatal injury establish the prenatal duties to the
fetus only of persons other than its mother; but the rationale of these cases extends to the mother’s negligent conduct
as well”). Both pro-life and pro -choice forces apprec iate the power of the principle that reco gnizes the fetus as a
person — pro-life advo cates press the analogy, see, e.g., William E . Buelow I II, Comm ent, To Be or Not to Be:
Inconsistencies in the Law Regarding the Legal Status of the Unborn Fetus, 71 T E M P. L. R EV . 963, 994 (1998);
Murp hy S. Klasing, The Death of an Unborn Child: Jurisprudential Inconsistencies in Wrongful Death, Criminal
Homicide, and Abortion Cases, 22 P EPP . L. R EV . 933, 977-79 (1995), pro-choice advocates challenge at every turn
the concept that a fetus is a person, because of the consequences acceptance of that view may have for the continued
existence of a woman’s constitutional right to terminate her pregnancy, Nat’l Abortion & Reprod. Rights Action
League, Bush Administration Proposal to Make "Unborn Children" Eligible for CHIP is Part of Stealth Campaign
to Und ermine A bortion R ights, available at http://www.naral.org/mediaresources/ fact/chip_points.html)(Feb. 2002).
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the fetus or to prosecute the mother.168 Wisconsin v. Kruzicki169 provides a rather dramatic
example of such litigation.
In Wisconsin v. Kruzicki, the Wisconsin Supreme Court faced a case in which an
appellate court had held that the state could take an expectant mother and her fetus into custody
pursuant to the state child welfare laws.170 The Wisconsin child welfare law was initially enacted
in 1919, and most recently revised in relevant part in 1977. It authorized state authorities to take
a “child” into custody pursuant to a judicial order upon an adequate showing that the child’s
welfare demands the child’s immediate removal from his or her present custodian.171 The statute
defined child as “a person who is less than 18 years of age.”172 The appellate court had held that
a fetus qualified as a “person” under 18, and thus the state could take into protective custody the
endangered fetus, and, therefore, its mother.173
Society’s perception of fetuses and their entitlement to legal protection has evolved since
1955, and indeed even since 1977. The law has evolved toward recognizing criminal and tort
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liabilities for harming fetuses, particularly viable ones.174 While much of this movement has
involved judicial modification of common law doctrines,175 in some states it has involved
statutory revisions.176 While there has been a continued recognition of women’s rights to
terminate their pregnancies (primarily by judicial rulings on federal constitutional challenges),177
in some states even laws regulating abortion have moved toward recognizing fetal interests to the
maximum degree consistent with federal and state constitutional limitations (and beyond).178
Nevertheless, the relationship between mother and child involves interests that fundamentally
differ from those involved in most of the areas where states have increasing accorded fetuses
recognition as “persons” — protecting the fetus may involve significant infringements on the
freedom of the women who carry them. Use of child endangerment laws in that context could
authorize limitation of not only otherwise illegal activity (e.g., the illegal use of narcotics), which
states have heretofore targeted, but also of entirely legal activity, such as smoking, consuming
alcohol, failure to maintain proper standards of nutrition, and failure to secure adequate pre-natal
care.179
Not surprisingly, the Wisconsin Supreme Court found little indication of an intent to
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resolve these issues at any of the points that the Wisconsin legislature had revised the definition
of “child” for purposes of the state’s child welfare statutes.180 Thus, addressing such situations
was surely not a part of the public justification of the statute at any point. In addition, the issue
of limiting pregnant women’s freedom of action, particularly freedom of action to engage in
otherwise legal activities, raises issues that differ significantly from those raised by the
third-party activities that harm fetuses.181 The freedom of those third parties is not limited in the
same way. Moreover, they may have no relationship to the fetus and, indeed, act in opposition to
those who do (namely the parents). Because state legislatures should confront these issues
directly (if pregnant women’s conduct is to be restrained), the Wisconsin Supreme Court ruled
correctly in refusing to extend the “laws” recognizing fetal interests, and acted properly in
refusing to recognize fetuses as children for purposes of Wisconsin’s child endangerment
statutes.182
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Conclusion
In a time when law, public restrictions upon private conduct, is so central, the
inadequacies of the institutions that create “law” pose a dilemma. Legislators cannot resolve
policy issues at the speed required by modern life, given the central position that law has
assumed in our society. By necessity, in many instances deadlocked legislatures simply refuse to
act. Courts lack the legitimacy to make controversial policy judgments openly because of nonmajoritarian institutions’ anomalous position in a democratic polity. Yet they must rule on
controversies brought before them.
As I have suggested above, though judicial statutory “updating” may be non-majoritarian,
continuing to apply the prescriptions of legislators whose right to make such decisions has long
ended and who have not even seen the contours of the issue faced by those in the present is surely
not consistent with our conception of majoritarianism either. Thus, courts must make judgments
when circumstances unanticipated by the enacting legislature arise. I have suggested that later
statutory law provides a majoritarian basis for updating old statutes. The usefulness of this
approach is no doubt limited, and surely theories like those advocated by Eskridge and Calabresi
provide guidance in a much wider range of cases. However, they do so at a cost of becoming
unmoored from majoritarianism.
Ultimately, Eskridge and other members of the dynamic interpretation school have
advanced the understanding of statutory interpretation greatly, by suggesting that we stop
allowing ourselves to be hypnotized by “images of the past” in the form of departed legislators’
preferences.
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